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Fxcerpts from Colloquy Before Ryan, D.J. 
(December 5, 1973) 


UNITED STATES DISTRICT COURT 


SoutHern District or New York 


* * * 


(32) The Court: Let’s not have any more nonsense 
about it. You have proceeded against Rothschild; you have 
proceeded against the underwriters. You did so promptly. 
You took no proceedings against Cornfeld although you 
could have proceeded against him on substituted service. 

I don’t know whether he has any assets here or not, 
or whether you could discover it, but you didn’t have to 
have that, because under that statute that you brought 
you can serve him where he can be found, and you certainly 
could find en admission that he was a United States citizen, 
and you could hav’ taken steps. You didn’t do it 

This involved a matter not of ten cents, but there are 
a number of serious questions involved in this case, not 
only a question as to jurisdiction, but to the extent of your 
jurisdiction; if you do have jurisdiction over the person, 
the (33) question of jurisdiction over the subject matter. 

Have you a claim that you can assert here in the United 
States on any sales which were made entirely abroad, or 
are you limited to those sales which were made within the 
territorial jurisdiction of this country? Have you juris- 
diction in this country of sales which were made up in 
Canada or purchases? That presents a very serious ques- 


tion. 
* * ~ 


The Court: You are not dealing here with ten cents 
or afew dollars. Do you dispute that you seek to represent 
a hundred thousand purchasers of IOS stock throughout 
the world? 
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(34) Mr. Silverman: No, Judge. There has been 
preliminary finding that this can be a class action, that the 
court has jurisdiction. 

The Court: I am not worried about whether it can 
be a class action or not. It’s a question of the extent of 
the class. 

Mr. Silverman: The extent of the class and the jurisdic- 
uon. Judge Frankel found that we could represent every 
purchaser, and that there was jurisdiction. 

The Court: Did he sign an order so defining his class? 
As I reeall, he didn’t. 

Mr. Silverman: He said everybody who purchased 
throughout the world, at least at this time. 

The Court: He didn’t enter any class order. he defined 
no class. 

Mr. Marks: He specifically deferred that to your Honor. 

The Court: Therefore, what he said was dictum. 


5 me er a 
Notice of Motion of Bernard Cornfeld to Dismise Complaint 


UNITED STATES DISTRICT COURT 
«SOUTHERN DISTRICT OF NEW YORK 


SASSER RR TS = «ene nett eT att Sat ae ne en eh cae x 

HOWARD BERSCH, 

: Plaintiff, 

f NOTICE OF MOTION 

i -against- 

| 71 Civ. 5373 
DREXEL FIRESTONE, INC., et al., (RLC) 


ea eae ee ee ee ae ee ee eee 


PLEASE TAKE NOTICE that upon: ye 


j 
Defendants. ne 
t 
1. The annexed affidavits of Leonard Marks, Esq., sworn 


| te the l4th day of February, 1974 and Diethild Gainer, sworn to 
| the 6th day of December, 1973, and exhibits thereto; 
j 


2. The affidavits cf Walter W. Ruegger, sworn to the 


“Charles Jolibois, Jr., sworn to the 25th day of October, 1973, 


28th day of April, 1972, Bertram D. Coleman, sworn to on or 

about the 28th day of April, 1:72, Murray J. Howe, sworn to the 
28th day of April, 1972, Kenneth L. Beaugrand, sworn to the 15th 
day of May, 1972, Edward J. Ross, sworn to the 3lst day of 
October, 1973, John Godfray Le Quesne, sworn to the 28th day of 
September, 1973, Jan-Peter De Wall, sworn to in or about October, 
1973, Peter Haftner, sworn to the 5th day of October, 1973, 
Jacques Henri Warmelink, sworn to the 26th. day of October, 1973, 
Peter Grandin Gallichan, sworn to the 7th day of November, 1973, 


Hugh Meyer Sassoon, sworn to the 7th day.of November, 1973, 


i ; 
i Ercole Graziadei, sworn to the 27th day of November, 1972, 

} 

anthony F. Phillips, sworn to the 30th day of October, i973, } 
{ 


i! Gilbert S. Bennett, sworn to the 30th day of October, 1973, \ 
i 
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Frederick McCann, sworn to the 5th day of December, 1972, George 
P. Bischof, sworn to the 3lst day of October, 1973, Jerome Istel, 


Sworn to the 23rd day of October, 1973; 


3. The depositions of Bertram Coleman (April 5, 1973), 
Grayson Murphy (May 2, 1973), Murray J. Howe (June 6, 1973), Hugh 
Knowlton, Jr. (June 19, 1973), Frederick M. Werblow (June 20, 
1973), Wilbur S. Duncan (July 17, 1973), and Walter W. Ruegger 


(August 29, 1973); 
4. Plaintiff's Answers to Interrogatories; and, 
5. All of the other papers and prior proceedings herein; 


the undersigned will move this Court before the Hon. Robert L. 
Carter, at the United States Court House, Foley Square, in the 
Borough of Manhattan, City, County and State of New York, at a 
date, time and place to be fixed by the Court in April, 1974, for 


the following relief: 


1. Pursuant to Rules 12(b) and 41(b), Fed.R.Civ.P., for 
an order dismissing the complaint (a) for lack of personal juris- 
diction over defendant Bernard Cornfeld ("Cornfeld"), (b) for. 
failure to prosecute the action again ¢ Cornfeld for more than 
seventeen months, and (c) for lack of subject matter jurisdiction 


or upon the ground of forum non conveniens, or, alternatively, 


2. Pursuant to Rule 23(c)(1), Fed.R.Civ.P., for an cies 
amending the conditional class sction determination of Hon. 
Marvin L. Frankel of June 28, 1972, to provide: 

(a) that this suit may not be maintained as a zlass 
action; or, 
(bo) that foreign nationals who purchased I.0.S. Ltd. 


("IOS") stock o.tside the United States be 
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excluded from the purported class and the class 
be limited to either (i) United States residents 
wno purchased IOS stock or (ii) United States 
citizens wherever resident who purchased IOS 


stock; and 


3. Granting such other, further or different relief as to 


the Court’ may seem just and proper. 


Dated: New York, New York 


TO: 


February 15, 1974 
Yours, etc. 


GOLD, FARRELL & MARKS 

Attorneys for Defendant, 
Bernard Cornfeld 

595 Madison Avenue 

New York, New York 10022 


(212) 935-9200 


SILVERMAN & HARNES, ESQS. 
Attorneys for rlaintiff 
One Rockefeller Plaza 
New York, New York 19020 


DAVIS POLK & WARDWELL, ESQS. 
Attorneys for Defendants Smith, 
Barney & Co. Incorporated & 

Banaue Rothschild 
One Chase Manhattan Plaza 
New York, New York 10005 


BREED ABBOTT & MORGAN, ESQS. 

Attorneys for Defendant Arthur 
Andersen & Co, 

One Chase Manhattan Plaza 

New York, New York 10005 


SULLIVAN & CROMWELL, ESQS. 

Attorneys for Defendants Drexel 
Pirestone, Inc., Pierson, 
Heldring & Pierson, Guinness r 
Mahon & Co., Limited, and Hill 
Samuel & Co., Limited 

48 Wall Street 

New York, New York 10005 


WILLKIE FARR & GALLAGHER, ESQS. 

Attorneys for Defendant J. H. 
Crang & C ., Ltd. 

One Chase Manhattan Plaza 

New York, New Yori: 10005 


* 
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PAUL, WEISS RIFKIND WHARTON & 

GARRISON, ESQS. 

Attorneys for Defendant Investors 
Overseas Bank, Ltd. 

345 Park Avenue 

New York, New York 10022 


WACHTELL LIPTON ROSEN & KATZ, ESQS. 
Attorneys for Defendant 1I.0.S., Ltd. 
299 Park Avenue 

New York, New York 


tj 


it 
| 
! 


| 
| 
| 
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Affidavit of Leonard M. Marks in Support of 
Motion to Dismiss Complaint 

UNETED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


me ee re ee ee ee ee EE EE ee ee Se SE xX 


HOWARD BERSCH, 


Plaintiff, 
AFFIDAVIT 
-against- 
71 Civ. 5373 
DREXEL FIRESTONE, INC., et al. (RLC) 
Defendants. 


STATE OF NEW YORK  ) 
> SS.: 
COUNTY OF NEW YORK ) 


LEONARD M. MARKS, being duly sworn, deposes and says: 


1. I ama member of Gold, Farrell & Marks, attorneys 
for defendant Berr.ard Cornfeld in this action. This affidavit is 


submitt-d in support of Mr. Cornfeld's motion: 


(1) pursuant to Rules 12(b) and 41(b) Fed.R.Civ.P. 
for an order dismissing the complaint: 


(a) for lack of personal jurisdiction over the 


defendant, 


~ 


(b) for failure of the plaintiff to prosecute 
the action against the defendant Cornfeld for 17 months, 
and 

(ec) for lack of Subject matter jurisdiction 
Or upon the ground of forum non conveniens or, alterna- 


tively, 


(2) pursuant to Rule 23(c)(1) Fed.R.Civ.P. amending 
the conditional class action determination of*Hon. Marvin E. 


Frankel of June 28, 1972, to provide (a) that this suit may 


a 
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not be maintained as a class action or (b) that foreign 
nationals who purchased IOS stock outside the United -States 
(approximately 99,600 people) be excluded from the purported 
class, and that the class be limited to either (1) United 
States residents who purchased IOS stock (approximately 40 
people) or (ii) United States citizens wherever resident who 


purchased IOS stock (approximately 400 people). 


PRELIMINARY STATEMENT 


2. The complaint in this action seeks damages of over 
$110,000,000 on behalf of 100,000 purchasers, virtually all of 
whom are foreign nationals, who bought IOS stock at three public 


offerings outside the United States in 1969. 


3. The complaint was filed on December 9, 1971. The 
plaintiff served process promptly on ten defendants, but never 
served two named defendants -- Bernard Cornfeld and I.0.S., Ltd. 
("Ios"). Mr. Cornfeld, an American citizen who has resided ‘: 
Europe for many years, was formerly President and Chairman of the 
Board of I0S. IOS is a Canadian corporation, registered and head- 
quartered in Geneva, whose stock has never been registered or 
traded on any American exchange. It has been actively traded 
over several foreign exchanges and was registered with all Canadia 


Securities Commissions. 


4, Plaintiff actively litigated the case for seventeen 
months against the ten defendants which were served (nine under- 
writers and Arthur Andersen & Co., an accounting firm). During 
this time, plaintiff noticed seven depositions of the defendants 


and others, engaged in extensive document discovery and motion 


practice, and obtained 4 conditional class ection determiuation 
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subject to later reconsideration. Since he had not been served, 


Mr. Cornfeld did not participate in any of these proceedings, or 
|even defend the class action motion which affected his rights 


directly. 


the plaintiff on May 15, 1973 -- the day after M-. Cornfeld was 
incarcerated in Switzerland -- when substituted service was pur- 


| 
| 
; 5. The first attempt to serve Mr. Cornfeld was made by . 
portedly made upon him in California in the manner least calculate 
to peiuaie him with actual notice. Throughout the preceding 17 : 
months, Mr. Cornfeld was readily available, and never avoided ’ 
service. Mr. Cornfeld could easily have been served at his homes 
in France or Switzerland (as other European defendants were 
served), or in the United States while on trips to New York and a 
California. He has been a well known person for several years, 

F 


{and his whereabouts have always been easily ascertainable. 


6. On September 20, 1973, plaintiff obtained a summary 
default order against Mr. Cornfeld, without any notice to him or 
to Mr. Cornfeid's representatives, who had advised plaintiff's 
attorney that Mr. Cornfeld was being held without bail virtually 
incommunicado in a Swiss prison, and who had requested notice of 
any further proceedings. At a hearing on December 5, 1973, Judge 


Sylvester J. Ryan entered an order vacating the default in its 


. 


entirety. By order of December 20, 1973, Judge Ryan provided for 


P) 


the submission of this motion on Mr. Cornfeld's behalf. 


7. Mr. Cornfeld is still incarcerated in Switzerland 


without trial. Bail was completely denied to him by Swiss 


lexan until January of this year. Bail was then fixed at 


; $2.4 million and subsequently lowered to $1.6 million. To date, 


i iy 

on Cornfeld has been unable to post this amount'of bail. The 

| extraordinary problems of American counsel's obtaining access to 
/ 
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Sy te 


192A-f 
Mr. Cornfeld have added to the difficulties in preparing a defense 


a 


8. Between December 10 and 12, 1973, I was permitted to 
| visit Mr. Cornfeld at St. Antoi:2's Prison in Geneva. The infor- 


mation set forth here with reg.id to the personal and subject 


| matter jurisdiction aspects of this motion are based largely upon 
my interviews with Mr. Cornfeld, and information received from 


his secretary, Monika Hallermeyer. The information regarding the 


status of the proceedings pending against Mr. Cornfeld in Switzer- 
land on behalf of purchasers of IOS stock -- which is critically 
important in determining the propriety of class action treatment 
and class membership in the present case -~- is. based upon con- 
ferences with Messrs. Pierre Sciclounoff and Dominique Poncet, 
Swiss counsel for Mr. Cornfeld. 

LACK OF PROSECUTION AND THE 

PURPORTED SERVICE OF THE 

COMPLAINT ON MR. CORNFELD 

9. On May 15, 1973, in Los Angeles, 17 months after 

the action had been filed, and after extensive discovery and 
motion practice had been completed -- plaintiff purported to 
serve Mr. Cornfeld in California at a time when he was imprisoned 
in Geneva, Switzerland (as every newspaper had reported). and was 


being h«.d virtually incommunicado. 


10. The Deputy United States Marshal who attempted to 


serve Mr. Cornfeld on May 15, went to 1100 Carolyn Way in Beverly 
Hills, Los Angeles. This house is owned by Grayhall, Inc. and 
leased to World Film Services, Inc., which permitted Mr. Cornfeld 
to use the premises while in Los Angeles. Mr. Cornfeld was not 


present, or even in the country at the time. 


11. Monika Haliermeyer, Mr. Cornfeld's secretary, has 
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provided his schedule for the period preceding the purported 


service of process in California on May 15. I am advised that 
from April 27, 1973, until May 9, 1973, Mr. Cornfeld was ae home 
in London, which he has leased since 1968. On May 9, Mr. Cornfeld 
went to hit home at Chateau Pelly near Seyssel, France, which he 
has owned for 8 years, where he stayed through May 12. On May 

13, Mr. Cornfeld arrived in Geneva where he stayed at 218 Route 

de Lausanne (Villa Elma) where he has resided for extensive 
periods of time during the past 8 years. On May 14, he was 
arrested, and has been held at St. Antoine's Prison in Geneva 


since that date. 


12. On May 15, 1973, the Marshal left the papers at the 
Los Angeles address with Miss Diethild Gainer, a German citizen 
permanently resident in Switzerland, who was vacationing in 
California for a brief period, with an American tourist visa. 

The Marshal's return is annexed hereto as Exhibit A. Miss Gainer's 


affidavit concerning service is also annexed. 


13. It is clear that under any circumstances the pur- 
ported service wes invalid. Mr. Cornfeld is not a resident of 
California. Mr. Cornfeld is an American citizen permanently 
resident abroad, as he has declared in federal income tax returns 
for many years. He has filed United States non-resident tax 
returns each year since 1964 as a resident of Switzerland. Mr. 
Cornfeid advised me that he has never voted in California, never 
paid taxes in California, and never held a California driver's 
license. The only driver's license which Mr. Cornfeld possesses 
is his Swiss driver's license, which he obtained in 1965. A 


copy of this license is annexed hereto as Exhibit B. 


14. Mr. Cornfeld advised me that he has lived i witzer 


ale : atenc 0S bat bh alae: He rms nen e ae Cr) & yr 
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twelve (12) vears of residing in that country and has paid Swiss 
taxes for many years. His mother, Sophie Cornfeld} has resided 

in Geneva since 1965 at Mr. .ornfeld's home, and metabe thes 
permanent Swiss residence permit Mr. Cornfeld's home in Switzer- 
land is listed as his residence address in each of the three pro- 


spectuses referred to in the complaint in this action. 


15. Leaving the summon 1d complaint with a temporary 
visitor in California was ineffective service. ho coy of the 
summons and complaint was mailed by the marshal to Mr. Cornfeld, 

a procedure which is absolutely required under the applicable 
state statute for substituted service outside the state where the 
district court sits. New York Civil Practice Law & Rules §308. 
Moreover, Rule 4(b), Fed.R.Civ.P., if applicable, requires that 
the summons be served at the defendant's "dwelling house or usual 
place of abode with some person of suitable age and discretion 
then residing therein." Clearly, a California house is not the 
"dwelling place or usual place of abode" of a person permanently 
resident abroad and i:. jail in a foreign country at the time of 
the purported servic. In addition, Miss Gainer, a tourist on 

a short vacation in the area was not "residing" in a place, merely 
by staying there briefly. The marshal made no attempt to ascer- 
tain whether the recipient of the summons was a suitable person. 
He did not even inquire of Miss Gainer as to whether she resided 
at the location (which she did not). He merely asked her to leave 
the documents for Mr. Cornfeld to await his return -- a return 


which has still not occurred. 


16. Not only was the purported service invalid, but 
plaintiff has offerred no excuse for his failure to even attempt 
service of process on Mr. Cornfeld between December 9, 1971, when 


this suit was first filed, and May 15, 1973, when purported 


“IEA Uf 
service was first attempted. Mr. Cornfeld advised me that on 


numerous occasions during that lengthy period, he was available 

for substantial periods at his European homes and that he was also 
available in New York and California. Mr. Cornfeld stated that he 
knew of no attempted service and never avoided process. The court 


records contain no indice on of any prior attempt at service. 


17. Several recent cases have dismissed complaints pur- 
Suant to .c.e 41(b) Fed.R.Civ.P. for lack of prosecution where 


plaintiffs have chos to wait fo. sibstantial periods of time 


before serving one defendant while actively litigating against 


other defendants in the same action. Mr. Cornfeld is at a severe 
disadvantage.in participating at this juncture in this $110,900,00 
litigation. Not only have substantial steps been taken without 
his participation, but the delay has prejudiced the preparation 


of his defense and his ability to assist counsel. 


18. The delay in serving Mr. Cornfeld is indicative of: 
the fact that his addition as a defendar.t was probably an after- 
thought. He is the last-named defendant in the case, and the 
only individual iefendant named at all. Although he was Presi- 
dent of Ios, he took no direct part in the public offerings or 
the preparation of the prospectuses. Other top pi-incipals who 
sold large blocks of IOS shares in the offerings, and who took an 
active part in their effectuation, are not named. Clearly, plain- 
tiff r-gards the action against the underwritersas the main part 
of the case, and his lack of prosecution against Mr. Cornfeld is 
apparent. 


LACK OF SUBJECT MATTER 
____ JURISDICTION ——__ 


19. The basic issue of subject matter jurisdiction in 


she e SL S Or "= 


¢ 
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jurisdiction over a purported 100,009 member class action, based ji 
on the sale of stock almost entirely to foreiatece outside the | 
United States, of a Canadian corporation unlisted on any American 
stock exchange. Juige Frankel specifically noted in his con- 
ditional class action determination that he was leaving open for 
resolution "whether foreign purchasers will be entitled to invoke 
the protections and sanctions of American securities laws." 

Opinion of Judge Frankel, June 28, 1972, p. 5, annexed hereto as 
Exhibit C. 


20. More recently, at the hearing vacating the default 


entered against Mr. Cornfeld, Judge Ryan stated: 


'". . , [T]here are a number of serious questions in- 
volved in this case, not only a question as to juris-~- 
dictic: but to the extent of your jurisdiction; if 

you de have jurisdiction over the person, the question 


of jurisdiction over the subject matter. 

"Have you a claim that you can assert here in the 

Ur ted States on any sales which were made entirely 

abroad, or are you limited to those sales which were 

made within the territorial jurisdiction o* this 
country? Have you jurisdiction in this country of 

Sales which were made ip in Canada or purchases? 

That presents a very serious question." (Transcript 

of hearing of December 5, 1973, pages 32 to 33, an- 

nexed hereto as Exhibic D.) 

21. Every essential activity in connection with thes 
offerings took place outside the United States. Lack of sub‘ect 
matter jurisdiction is particularly clear with regard to the 
activities of Mr. Cornfeld, who lived and worked in Geneva through 
out the period alleged in the complaint. "Mr. C_rnfeld advised, me 
that he had little or nothing te do with the prospectuses con- 
cerning the offerings of IOS stock. He stated that he never met 


with the accountants or lawyers who prepared the prospectuses. 


He did not participate in the preparation or dissemination of the 


prospectuses. Mr. Cornfeld stated that Fe signed the prospectuses 


192 A-/3 


in Geneva. He further stated that he did not participate in any 
arrangements with the underwriters, with the exception of one 
meeting which occurred in Geneva. This meeting was limited ex- 
clusively to Mr. Cornfeid's efforts to convince the underwriters 
to raise the proposed offering price to $10 per share. Mr. 


Cornfeld recalls no other contact with the underwriters. He 


Stated that he knew that the prospectuses had been pr. oared by 


Shearman & Sterling and the leading underwriters in the various 
offerings, including D-exel, Harriman, Ripley, Inc. and that 
Arthur Andersen & Cc. had performed a detailed financial analysis 
relating to the prospectuses. Mr. Cornfeld stated that he had not 
interfered in any way with the perfcrmance of the lawyers, invest- 
ment bankers and accountants, and that they had veceived full and 
compiete cooperation, including complete access to IOS books and 


records. 


e2. Mr. Cornfeld denied the allegations in the complaint 
that charge him with "touting" IOS stock. He stated that he did 
not recall giving any talks or speeches in the United States in 
which there was any mention of IOS going public, and that he did 
not engage in any promotion of IOS stock in the United States or 
elsewhere. Mr. Cornfeld stated that at the time of the IOS offer- 
ings he was in fact heavily engaged in other business mat“2ers on 


behalf of IOS. 


23. The seven depositions conducted by plaintiff to 
date contain virtually no references to any activities of any 
kind by Mr. Cornfeld. There are no references to his having done 
anything in the United States with regard to the offering of IOS 
stock. Indeed, the depositions confirm that Mr. Cornfeld's con- 
tact with those preparing the offerings was minimal, and occurred 
entirely in Switzerland. The prospectuses explicitly state that 


a 


, 
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the offerings were not registered pursuant to or covered by 
American securities laws. 
AMENDING OR ALTERING 
THE CLASS 
24. The conditional class action determination entered 
by Judge Frankel was expressly made tentative and subject to 
review by the Judge to which this case is assigned fcr all pur- 


poses.* Such reconsideration is appropriate now since discovery 


cluded. Judge Frankel specifically identified the following pro- 
blems, among others, which were left to be resolved: 
(1) "{W]hether foreign purchasers will be entitled 
to invoke the protections and sanctions of American 
securities laws." (Frankel Memorandum, p. 5); 
(2) "[{W]hether foreign investors .. . will be bound 
in their own courts by an adverse decision in the 
instant class action." (Id.); 
(3) “[Blasic questions affecting the management of 


the case" including the "key-stone ... matter 
of notice" to class members. (Id., pp 6-7) 


1. Pending Swiss Proceedings 


r 


| 

| 

{ 

| 

concerning the jurisdictional aspects of this case has been con- 

ohon 
2°. On plaintiff's initial class action/of April 7, 

1972 -- more than one year before any service was attempted upon 
Mr. Cornfeld -- plaintiff's counsel contended that there was no 


other forum available in which any members of plaintiff's pur- 


seek relief. Plaintiff's mention of Swiss proceedings against Mr. 
Cornfeld stated that the action was criminal in nature and that 


because contingent fees are not permitted in Europe there was no 


# Rule 23(c)(1), Fed.R.Civ.P., specifically provides that the 


ported world-wide class of 100,000 purchasers of IOS stock could 
court may always reconsider a class action order, in any event. 


-10- 
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likelihood of a class activ. being brought there. Plaintiffts 


counsel stated that "there was no way of knowing whether any 


damages would actually be sought" in the Swiss proceedings. 


Affi- 


davit of Jewel H. Bjork, April 7, 1972, p. 2, annexed hereto as 


i4e 


26. The information which I have received from Swiss 


counsél for Mr. Cornfeld demonstrates that plaintiff's description 


|of the Swiss proceedings is inaccurate and misleading. In fact, 


Swiss proceedings have been initiated by 395 IOS stock purchaser- 


complainants of many nationalities, inc’. iding at least 18 Ameri- 


cans, and are being actively litigated against Mr. Cornfeld. 


Moreover, simplified arrangements ha‘re been made in Switzerland 


for the filing of form complaints by IOS stock purchasers and 


competent, aggressive Swiss counsel has been retained tc represent 


their interests. 


27. Annexed hereto as Exhibit F is a circular dated 


October 18, 1971 on behalf of a committee formed to represent 


purchasers of IOS stock. This circular states: 


"We are now at last ina position to follow through 
on the investigations commenced last year, in the matter 
of the defense of the interests of the IOS Swiss employ- 
ees who have purchased stock in this company. 

"The undersigned have formed a Committee for the 
Defense of the said interests. 


"We have submitted the case for examination by an 
attorney who is specialized, and@ advise you herewith of 
criminal suit which he has filed and which we feel de- 
fines perfectly the grievances which we can hold against 
the IOS executives. 


"We have now come to the stage where we can file 
the complaint. 


"If you are still minded to go ahead, we shall ask 
you to fill in the blanks in the herewith complaint, giv- 
ing your name, first name and address, all exact (page 1), 
and also the number of shares purchased and the total 


; 


. 
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nrice of your purchase (page 4), and, finally, sign the 
complaint on the last page, then send it girect to Mr. 


see that all the complaints are filed together with the 
Procurator General. 


"Please be sure -— as we have arranged with Atty 
Antoine Hafner -- to pay to him direct your share of the 


to him. 


"On the other hand, Atty Hafner reserves the right 
to demand payment of supplementary additional fees from 
our opponents, in case the complaint proves successful. 


"We urge you to join us in the filing of this com- 


plaint, as we have good reasons and grounds to believe 


that same will not only lead to a verdict against those 


responsib ie, but alco “to refund of the amounts paid in, 


28. Iam also advised that Swiss law permits interven- 
tion by civil parties in criminal proceedings, that a judgment 


against the defendant would include complete damages or repara- 


sought on behalf of the complainants in Switzerland. It is par- 
ticularly noteworthy that both the wide circulation of the form 
complaint among prospective ceomplainants in Europe and the filing 
of the Swiss action against Mr. Cornfeld on November 5, 1971, 
preceded the filing on December 9, 1971 of the purported class 
action in the present case. Moreover, in contrast to the large 
number of persons ns have joined in the Swiss proceedings, not 


one single person has sought to join in tht present American 


action. 


29. Iam further advised that an advertisement appeared 
in Swiss newspapers seeking additional claimants among IOS pur- 
chasers. Annexed hereto as Exhibit G is a newspaper article from 


a Swiss publication which refers to the action filed by IOS stock 


Antoine Hafner, Attorney, 6, rue Bellot, Geneva, who will 


amount reguired, namely 1 fr. per share being satisfactor 


purchase of the shares. Of course, we are not ina 
position to Zuarantee to ¥ this result, but the chances 
of success seem to us so favorable that it would be 
regresable to abandon the process now and that we will 
succeed in seeing that justice is done." (Emphasis 
added) 


tions for the purchase of IOS stock, and that this relief is being 
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purchasers seeking to recover their investments. 
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30. Although Swiss law does not permit class actions 
per se, the procedures adopted by Swiss counsel, including the 
simplified filing of form complaints, making arrangements for the 
compensation of counsel based on the number of shares of IOS stock 
purchased, and single representation of 395 complainants by one 
attorney bear a striking resemblance to certain aspects of a class 
action, and demonstrate the availability of an adequate forum for 
all plaintiffs. I am informed by Pierre Sciclounoff and Dominique 
Poncet, Swiss counsel to Mr. Cornfeld, that of the 395 claims that 
have been processed in tue Swiss judicial proceedings against Mr. 
Cornfeld (all of whom are members of the class plaintiff seeks to 
represent), 194 are claims of Swiss employees of IOS working in 
Switzerland or France; that 89 are claims of non-Swiss IOS em- 
ployees who purchased stock in the public offering while working 
for IOS in Switzerland; and 112 are claims of non-Swiss employee- 
purchasers of IOS stock employed by IOS in France. I am further 
advised that the claimants are of the following nationalities: 
American, German, Canadian, Australian, Italian, Indian, French, 
English, Turkish, Spanish, Portuguese, Greek, Chilean, Armenian, 
Sudanese, Danish, South African, Argentinian, Israeli, Dutch, 


Algerian and Austrian. 


31. It is particularly significant that every one of 
the numerous claims filed in the Swiss proceedings are made on 
behalf of purchasers who bought 10s stock in only one of the three 
‘public offerings -- that made through Investors Overseas Bank 
i\Ltd. -<- an IOS subsidiary which sold to IOS sales representatives, 
‘employees, clients and others with a liong standing relationship 
with IOS. The plaintiff in the present action, Howard Bersch, pur 


chased his shares through the same Investors Overseas Bank Ltd. 
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offering as the hundreds of complainants in the Swiss Swiss proceedings, 


Mr. Bersch did not purchase in either of the other two offerings , 
although he now seeks to represent everyone who did. Moreover, 


Mr. Bersch had a long-standing relationship with IOS as did the 
employee—complainants in the Swiss proceedings; Mr. Bersch pre- 
viously worked for an IOS subsidiary and was employed by a firm 


which acted as a business consultant to IOS. 


32. The complaints in the Swiss proceeding are based 
upon the same allegedly false and misleading prospectus as the 
New York proceeding. Annexed hereto as Exhibit H is a copy of 
the translated form complaint filed in the Swiss proceeding which 
was previously annexed as = exhibit to the April 7, 1972 affi- 


davit of plaintiff's counsel. 


33. if am further advised that more than 75 claims in 
the Swiss proceeding have been settled after the taking of testi- 
mony from the individual claimants by the Swiss przsiding officia.; 
In addition to the fees received directly from complainants in 
that action, plaintiff's counsel in Switzerland has received an 
additional 50,900 Swiss Francs for representing that group. Addi- 
tional funds will be recei.ed by complainants’ counsel as part of 
any further settlement. Thus, plaintiff's suggestion that 
European counsel would not pursue relief in European courts be- 
cause of the absence of contingent fees and the cost of litigetion 
is totally unfounded. Substantial numbers of members in plain- 
tiff's purported class have been and are continuing to be 
adequately represented in anckiae -ddiue by competent counsel who 


lis being well compensated. 


34. The fact that so many individuals in plaintiff's 


position, with numerous claims both larger and smaller than his 
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$6,000 claim, have participated in the Swiss procee ings, is it- 


self subctantial evidence that adequate remedies afé available to 
the memvers of plaintiff's purported class without burdening an 
American court with a 100,000 member class action on behalf of 
foreign nationals on sales of stock of a Canadian corporation 
which took place almost entirely outside of the United States. It 
is apparent from the Swiss proceedings to, date that citizens of 
any nationality may invoke the jurisdiction of the Swiss courts 


to pursue their claims relating to the purchase of IOS stock. 


35. Indeed, Switzerland would be the normal ju-tsdic- 
tion for the adjudication of these matters. The complainants, 
who are almost all Europeans, purchased the stock of a corpora- 
tion headquartered in Switzerland. They bought their stock in 
Europe, through European underwriters, or European branches of 

| other underwriters. The prospectuses they saw were generally 
printed in their native languages, and stated on their face, in 
effect, that the American securities laws would not afford them 
any protection. Under these circumstances, the American courts 
| should not become involved in this enormous undertaking, which is 


a@ controversy that can be adjudicated in European courts. 


‘ 


Res Judicat2 Problems 


36. If this suit proceeds as a class action, the pen- 
dency coi the many complaints against Mr. Cornfeld in Switzerland 


raisc. substantial problems of res. judicata and collateral estop- 


a 


ij} pal for Mr. Cornfeld. Annexed hereto for the convenience of the 


Court as Exhibit I is a ‘copy of an affidavit from a Swiss lawyer, 
Peter Haftner. The affidavit has been submitted on behalf of 
other defendants. Mr. Haftner makes clear that under Swiss law 


a decision of an American court in tias purported class action 
¢ a > 
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would not he binding in Switzerland if class members did not 
affirmatively "opt-intc" the class and agree to be bound by the 
A.werican determination. Even if the foreign purchasers of I0S 
stock were forced to opt-in to the American proceedings in order 
to participate -~- a practice which appears to be prohibited by 


Rule 23* -- Mr. Haftner indicates that Swiss courts might still 


decline to apply the doctrine of res judicata because class 


actions are not recognized in Switzerland. This problem was 


yestors would be bound in their own courts by an adverse decision 
in an American class action, and stated that the defendants here 
are entitled to a complete victory -- including the principles 


recognized by Judge Frankel, who questioned whether foreign in- 
of res judicata -- if : .scessful in their defense. 


37. This problem is particularly serious for Mr. Corn- 
feld if, as expected, the Swiss proceedings proceed to judgment 
before this case. The plaintiff here could then claim factual 
collateral estoppel if Mr. Cornfeld loses in Switzerland, but not 
be bound if Mr. Cornfeld wins, because plaintiff is not a party 


to the Swiss proceedings. 


aca sas 


3. Manageability: Class Size; 
Language; Notice; Foreign Law 


38. It is also apparent that plaintiff's purported class 


action would be totally unmanagable. Plaintiff's asserted class 


consists of over 100,000 persons. At least 99.5% of the purported 


class are foreign citizens and residents who purchased IOS stock 


in countr’2s throughout the world (except the United States). It 


*# Memorandum of Law of defendants Banque Rothschild and Smith, 
Barney & Co., Incorporated, October 31, 1973, pp. 29-32; Memo- 
randum of Law of Drexel Group defendants, October 31, 1973, 

pp 33-38. 
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F estimated that plaintiff's class would encompass as many as one 
hundred countries, and citizens speaking twenty-five languages or 
more. Locating and noti*‘ying purc.asers of IOS stock five years 
ago who are scattered around the £).0be would pose insurmountable 
problems. It is obvious that notices would have to be sent in 
more than two dozen languages. In the Swiss proceedings alone, 
claims have been filed by nationals of the following countries: 
United States, Germany, Canada, Australia, Italy, India, France, 
United Kingdom, Turkey, Spain, Portugal, Greece, Chile, The Sudan, 
Denmark, South Africa, Argentina, Israel, The Netherlands, Algeria 
and Austria. The Drexel, Harriman unierwriting included more than 
120 underwriters offering shares in Australia, the Bahamas, 
Belgium, Finland, France, Germany, Japan, Luxembourg, The Nether- 
lands, Norway, Sweden and the United Kingdom. Moreover, the 

whole American concept of a class action is unknown in most other 
countries in the world, as is demonstrated by the affidavits sub-_ 
mitted by foreftgn lawyers from France, England, Germany, Italy 

and Switzerland on behalf of other defendants. Thus, for example, 
a Frenchman who purchased IOS shares in France would have to re- 
ceive a notice in French concerning ar American court action of 

a kind that he hes never before heard about and which is unknown 


to his system of law, and will be asked to make an intelligent 


doubt that his actions would even be held to be binding by a 
French court, regardless of the result here. Such a class action 
would also enmesh an American court in acemianetiie the relevancy 
of, and applying the laws and policies of as many as one hundred 


different nations whose citizens purchased IOS svock in their 


own countries -— not in the United States. 


= concerning his participation when there is substantial 
{ 
| Thus, the purchase of 


IOS stock by a German investor in Germany from a German under- 


writer would probably be governed by German law which has the 
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most substantial contact with the transaction. Multiplied one 

| Sebkeadteta the application of foreign law would present an 
American court with hopelessly complex issues. Indeed, the com— 
plaint's broad invocation of “pendent jurisdiction" (41) in addi- 
t 


ion to American securities law claims would compound the choice 


| 
| 
of law problems facing this Court. 

39. Foreign purchasers of IOS stock had no expectation 
that American securities law governed their transactions. Nor 
were those laws designed to apply to sales of Canadian stock to 
foreign nationals abroad. In fact, the prospectuses in question 
contain the express language on their first page: "The common 
shares offered by this prospectus are not registered under the 
United States Securities Act of 1933 and are not being offered in 
the United States of America or any of its territories ec~ posses- 
sions of any areas subject to its jurisdiction . .." Imposing 
American securities law under these circumstances would constitute 


an unwarranted interference with international contracts between 


foreign buyers and sellers. 


40. Moreover, substantial problems would be encountered 
by the fact that many foreigners purchased IOS shares through 


foreign banks so that identification of the actual purchasers 


would be difficult since the shares are held in the equivalent of 
street name, and numerous foreign banks are subject to laws re- 


garding the confidentiality of their clients. 


4, Cistms of Touting 
an ‘larket Priming 
" 41. All of the foregoing points to the inescapable con- 
clusion that this suit should not proceed as a class action. The 


complaint itself supports this conclusion. The complaint goes 
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beyond the offering prospectuses and specifically alleges that 


the purported class was defrauded as follows: ¥4 


i. "10 (e) Various IOS officials engaged in violations 
of the antifraud provisions of the National Securities 
Laws, particularly "gun-jumping" and "market priming." 

- During the months preceding the IOS Public Offering, 


‘p '\: these officials, including defendant Cornfeld, touted 
ivts/. LOS" prospects at press conferences, in brochures, at { 
vo meetings of financial analysts’ societies and on tele- 
juts vision. 


“ ; ‘of 
é # % # 


"16. In the months prior to a contemplated public 
offering, an issuer should and usually does maintain a 
well-—guarded silence. The purpose of this practice is 
to prevent excitement for a public offering based on 
chance remarks or incomplete brochures or pamphlets. 

‘IOS and its senior officers, prior to and in preparation 
for the public offering, made glowing statements con- 
cerning IOS and its future. I0S was referred to as 'the 
most important force in the free world' and it was often 


estimated that IOS, by 1975, would have $15 billion under 
its management. 


"17. Defendants IOS and Cornfeld knowingly and 
wilfully committed the aforedescribed fraudulent and 
deceptive acts ... 


"18 (b) The participating Underwriters knew that 
defendant IOS and its senior officers had engaged in 

‘gun Jumping' and 'market priming' activities. By par- 

ticipating in the IOS Public Offering with knowledge of 

these facts, they aided and abetted the defendants IOS 
and Cornfeld in their scheme to defraud the class." 

(Emphasis added) 

42, In short, the complaint contains numerous allegation 
that tie 100,000 member class was defrauded by the fact that de- 
fendant Cornfeld and others "touted" IOS and its stock in press 
conferences, on television, in speeches and brochures. Such 
claims are particularly ill-suited to class action treatment since 
they raise substantial questions concerning which members of the 
purported 160,000 member class heard or received the alleged 
"touting" statements, which relied upon them, and the like. This 
problem is compounded by the fact that the purchasers are spread 


among numerous countries, speak different languages and obviously 
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did not receive or hear the same alleged statements. Proof of 
reliance, materiality and causation would ‘have to tbe received 
from each individual class member since the alleged false oral and 
written statements upon which plaintiff claims the class relied 
were disseminated throughout the world in various forms and were 


not standardized. 


43. Numerous cases gathered in the accompanying memo- 
randum have denied class action status in cases where alleged 
"touting" statements or misrepresentations were not standardized, 
and were made unequally to members of tne purported class. 

5. Plaintiff Is Not Typical 
Or Representative Of The 
Class 

44, Finally, Howard Bersch, the sole named plaintiff, 
is not typical or representative of the 100,000 class members he 
wishes to represent. First, Mr. Bersch purchased ‘under only one 
of the three public offerings of IOS stock, that of Investors 
Overseas Bank Ltd., whose sales were made to IOS employees and 
those closely associated with the company. He had nothing to do 
with the offerings of the Drexel, Harriman group or the J. H. 
Crang offering which were made to members of the general public, 
and he is in no position to represent purchasers at those two 
offerings. 395 purchasers under the same offering as Mr. Bersch 
-- all purported members of his class -- are already represented 
in Swiss proceedings. Second, Mr.' Bersch's answers to interroga- 
tories demonstrate that he did not rely on the prospectuses he 
claims to be false and misleading. Hence he is not in any positio 
to represent those who it is alleged so relied. In his answer to 
interrogatory number 23, plaintiff states that he purchased his 


shares on September 3, 1969, and forwarded his subscription and 
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payment check to Geneva. The prospectuses, however, were dated 
September 24, 1969 (Exhibits B, C and D to affidavit of Joan T. 
Harnes, sworn to April 7, 1972), and thus were not evaltabia to 
Mr. Bersch at the time he acknowledges making his purchase. Under 
these circumstances, Mr. Bersch is not in any position to repre- 
sent those who purchased stock in the I0S public offerings “in. 
reliance upon prospectuses which were false and misleading . 


- . 


and were damaged thereby." Complaint, 15. 


45. Moreover, Mr. Bersch is hardly typical of the 
100,000 IOS purchasers he claims to represent, who are almost 
all foreigners who purchased as members of the general public. 
In his answers to interrogatories (Number 9), Mr. Bersch acknow- 
ledges working directly for Robert Sutner when he made his pur- 
chase. Mr. Sutner was both a director of IOS and one of the major 
selling shareholders in the public offering. Thus, Mr. Bersch's 
knowledge of the workings of IOS makes him atypical of the pur- 


ported class. 


46. Under all of these circumstances, plaintiff is 
neither representative, nor typical, of the 100,000 member class 


he seeks to lead. 
NARROWING THE CLASS 


47, The foregoing facts demonstrate that this case 
should not proceed as a class action under any circumstances. 
Clearly, the pendency and availability of foreign proceedings, 
the problems of res judicata, notice to foreigners, managability, 
the dubious applicability or American law, and complex questions 
of foreign law, at the minimum require the exclusion of foreigners 


from the purported class. 


192A-26 
Of the 100,000 members of the purported class of 


48, 
IOS stock purchasers, no more than 387 were American citizens. 
Annexed hereto as Exhibits J and K are documents produced by In- 
vestors Overseas Bank, Ltd. which have been furnished to the 
Securities and Exchange Commission which list the 387 known Ameri- 
ean citizens who purchased IOS stock at the public offerings in 
1969. No additional American purchasers have been identified in 


the extensive discovery that has taken place. 


49. All of the American purchasers listed in these 


Exhibits were either IOS employees who worked and lived in Europe 


when they made their purchases of IOS stock or had a close asso- 
ciation or relationship to IOS. None of the American purchasers 
was a stranger to the company. Many already owned preferred 
stock in IOS or held options for such shares. As is reflected in 
the addresses of these purchasers, the overwhelming majority are 
residents of Switzerland or France and can easily: avail them- 
selves of the pending Swiss proceedings. I am advised by Swiss 
counsel that, in fact, at least 18 of the American purchasers on 


these exhibits have already filed claims in the Swiss proceedings 


against Mr. Cornfeld. 


50. A review of Exhibits J and K indicates that at most 


only 37 American purchasers of IOS stock were residents of the 
United States when they made their purchase. This small group 
all purchased stock und?r one offering -- that of Investors 
Overseas Bank, Ltd. Plaintiff is‘a sober of this small group. 
This group is obviously manageable and presents no difficulties in 
terms of notice or languag& Moreover, this group of American 


resident purchasers has the most contact with the United States 


and is best situated to invoke the arguable protections of 


Ame ehalst-Yolb bal e ay ven as to them, however, for the 
% ad 4 
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reasons set forth above, common questions of law and fact do not 
predominate, and a class action is not the best manner of adjudi- 


cating their claims. 


| _ 51. It is respectfully submitted that this case should 
not proceed as a class action. If any such status is permitted, 


the class should be limited to American residents who purchased 


IOS stock. 


YM 


LEONARD M. MARKS 


Sworn to before me this 


14th day of February, 1974. 
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Letter on Behalf of Defense Committee of 1.0.S. Swiss Employees 
Who Are Stockholders in 1.0.S. Ltd., and Translation 
Thereof, Exhibit F Annexed to Cornfeld Motion 

Translation 


Geneva, 18 Ictober 1971 


Dear Madam, 
Dear Miss, 
Dear Sir, 


We are now at last in a position to follow through 
on the investigations commenced last year, in the matter of 
the defense of the interests of the IOS Swiss employees who 
have purchased stock in this company. 


The undersigned have formed a Committee for the De- 
fense of the said interests. 


We have submitted the case for examination by an at- 
torney who is specialized, and advise you herewith of crimin- 
al suit which he has filed and which we feel defines perfect- 


ly the grievances which we can hold against the IOS execu- 
tives. 


We have now come to the stage where we’ can file the 
complaint. 


If you are still minded to go ahead, we shall ask you 
to fill in the blanks in the herewith complaint, giving your 
name, first name and address, all exact (page 1), and also 
the number of shares purchased and the total price of your 
purchase (page 4), and, finally, sign the complaint on the 
last page, then send it direct to Mr. Antoine Hafner, Attor- 
ney, 6, rue Bellot, Geneva, who will see that all the com- 
plaints are filed together with the Procurator Ceneral. 


Please be sure -- as we have arranged with Atty 
Antoine Hafner -- to pay to him direct your share of the 
amount required, namely 1 fr. per share being satisfactory 
to him. 


On the other hand, Atty Hafner reserves the right to 
demand payment of supplementary additional fees from our op- 
ponents, in case the complaint proves successful. 


We urge you to join us in the filing of this com- 
plaint, as we have good reasons and grounds to believe that 
Same will not only lead to a verdict against those respon- 
Sible, but also to refund of the amounts paid in purchase 


Translation 
Page 2 


of the shares. Of course, we are not in a position to guar- 
antee to you this result, but the chances of success seem 

to us so favorable that it would be regretable to abandon 
the process now and that we will succeed in seeing that jus- 
tice is done. 


For the Defense Committee 
of Swiss Employees that are 
Stockholders in I.0.S. Ltd. : 


-illegible signature- 
(typed;) Francis M. Schumacher 
(Tel: 35 12 10) 


-iXlegible signature- 
(typed: ) John Morhardt 
(Tel: 35 48 66) 


-illegible signature- 
(typed: ) Mario Urban 
(Tel: 35 71 41) 


Enclosures: 1 complaint to be filled out and signed, then 
returned to Atty Antoine Hafner, 6, rue Bellot, 
Geneva 
1 payment slip 


IMPORTANT: THE ADDRESSEESOF THIS CIRCULAR WHO BETWEEN NOW 
AND OCTOBER 31 1971 SHALL NOT HAVE REPLIED WILL 
BE CONSIDERED TO HAVE WAIVED ACTION.- 
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call 


Genéve, .e 18 octobre 1971 


chére Madame, 
Chére Mademoiselle, 


Bi imma 
frer ansizuy 


Unk Sis culty 


Nous pouvons enfin donner suite aux investiqations commen- 
cées l'an dernier, au sujet de la défense des intéréts des 


employés suisses d'I0S acheteurs d'actions de cette socié- 


té, 


Les soussignés se sont constitués en Comité pour la dé- 
fense desdits intéréts. 


Hous avons soumis le cas 4 i'examen d'un avocat spécialisé 
et vous communiquons, sous ce nii, Ja plainte pénaie qu'il 
a établie, et qui nous parait définir parfaitement les 
griefs que nous pouvons adresser aux responsables d'IOS, 


Nous sommes arrivés maintenant au stade du dépét de la 
plainte. 


Si vous étes toujours disposés 3 aller de l'avant, novus 
vous prions de compléter tes blancs dans la plainte ci- 
jointe, en mentionnant votre nom, prénom et adresse 

exacts (page 1), ainsi que le nombre d'actions achetées et 
Te prix total de votre achat (nage 4), et, enfin, de si- 
gner la plainte en dernidre page, puis l'adresser directe- 
ment 4 iionsieur Antoine HAFNEP, Avocat, 6, rue Bellot, 4 
Genéve, lequel se chargera de les dféposer toutes ensemble 
auprés du Procureur Général. 


Vous voudrez bien - ainsi nue nous en sommes convenus avec 
ile Antoine Hafner - lui versor directement votre part de 


$a provision, soit fr. 1.- par action, au moyen du bulletin 
de versement ci-joinc. m 


fious avons obtenu l'engagement de tie Hafner de ne pas de- 
mander, dans l'avenir, de nouvelles Drovisions ct de mener 


l'affaire pénale jusqu'& son terme en se contentant de la 
provision de fr..1.- par action. 


Par contre, ‘Ne Hafner so réserve de réclamer paiement, d'ho- 
noraires complémentairas a nos adversaires, en cas de suc- 
cés de la procédure. 


HOUS VOUS engagcons vivenent a vous jojadre 3 nous pour je 
SénGt da cette niatot:. cav paetcie se deb aon og Semel 

mi bas 3 eh qa ae ve ere ' TT aa ey ee wae ie 
coulra ati'olle aboutirea Wor setlemenwk a I’ tnetitpat ben thes 


responsables, mais aussi au rewhboursemunk des montanks payes 


pour J'achat des actions. Sais donee. pout ne comes pas 


rt 
a 


err ee 2 ee ERT Te Be Pe en ne Ee ee ee 
ee ee ee =_—— 


\ 
\ 
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‘ 


d‘obtenir que justice soit faite. 


Avec mos cordiales salutations. 


Pour le Comité de Défense 
des Emnloyés Suisses 
Actionnaires d'I.0.S8., Ltd. : 


AV) | i 
a ae ca .-A _». 
¥ - ‘ 

Francis 1. SCHUNACHES ; 


(Tél. : 35 12 10) 


4 fb fale 


v0 ohn “0 aT ROT 
(Tél. : 35 46 66) 


mari 1@] 


o) 
fy. A Ch Bau 
(T41. : 35 71 41) 
| 
| 


Annexes : 1 nlainte 3 compléter et sianer, puis retourner & 


Me Antoine Hafner, 6, rue Bellot, Genave 
1 bulletin de versement 


IMPORTANT : LES DESTINIATAIRES DE CETTE CIRCULAIRE QUI M*AU- 


REPONDU D'ICI AU 31 OCTOBRE 1971 SERONT CONSIDERES ) 
CONHE AYANT RENONCE A AGIR 
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Newspaper Article re Action Filed by Defense Committee of 
1.0.S. Swiss Employees Who Are Stockholders in 1.0.S. Ltd., and 
. Translation Thereof, Exhibit G Annexed to Cornfeld Motion 

IN SIGHT ; Cray, 


by Fred Bates 


I.0.8. 


We have been told that a Committee for the defense 
of the interests of the I.0.S. Swiss employees who 
bought shares of the Company has filed a complaint 
in "professional embezzlement" against the people 

who led the company. ; 


The accusations are seriousnand mention the names 

of a number of administraters such as Messrs. Cornfeld, 
James Roosevelt, Erich Mende, and Sir gric Wyndham 
White. The aim of this complaint is to recuperate 
important sums which have been lost because of acts 

of the group. 


The only thing which surprised me in this news is that 

itt came so late. For whoever has read the book, which 
constitutes such a condemning accusation of the manoeuvres 
of Cornfeld and his associates, it seems evic nt that 
there would be an inquest since the book did not pro- 

voke any reaction from the people attacked. 


The plaintiffs are people who worked for the company 
and claim to be damaged. They are undoubtedly well- 
placed to know what happened. 


If these complaints are justified, one should hope that 
they will achieve their goal and that certain profits 
wrongly acquired by the management of this extravagant 
adventure; if there were such, must be reimbursed be- 
cause nothing is more demoralizing, socially speaking, 
than the spe tacle of profit-takers who live off the 

_ fat of disputable manoeuvres after having caused 
heavy losses on a quantity of worthy people. 


Only on inquest into justice can head us to a definitive 
answer to this matter and it is exactly this inquest 
which the complaint will inevitable lead to. The 
complaint wiil be opposed by an imposing team of Geneva 
lawyers mobilized by I.0.S. Let.us hope ’nonetheless 
that the matter will be vigorously prosecuted. It is 

a great time to establish the truth in the mysterious 
affair. 


192A=-33 


| OPINIONE 
ht. 
Page 2 
1 ~ 


On nos annonce qu'un Comité de 
défense des intéréts des cinployés suis- 
Ses W'1.0.S., acheteurs des actions de 
la Société, ont déposé tine plointe en 
«escroqueric par méticr » contre les 
dirigeants de cette eutreprise, 


Les accusations sout graves ct men- 
tionnent Jes nens de nombreux admi- 
nistrateurs tels +» iM. Cornfeld, Ja- 
mes Rooseveli, ich Mende et Sir 
Eric Wyndham White. Le but de cette 
piainte est de récupérer des sommes 
importantes qui ont été perdues par 
Suite des agissements de ce groupe. 


La seule chose qui nvait surpris 
dans cette nouvelle est qu'elle ait été 
si tardive. Pour quiconque a lu le li- 
vre, qui constitue un si aceablant ré- 
quisitoire des maneeuvres de M. Corn- 
‘eld et ses associés, jl parait évident 
qu’une enquéte s‘impose puisque ce li- 
vre n'a provoqué aucune réaction de la 
Part des personnages attaqués. 


: 

Les plaignants sont des gens de ja 
maison qui se déclarent leses ct ils 

sont sans doute bien placts pour sa- 


is voir ce qui s'y passnit, 


f 
. Si ces plaintes sent justifiées, 1) Laut 
R espérer qu'eiles aboutiront el que cer- 
i tains profits mal AcHuis por les diri- 
Zeants de cette rocambelh ‘qWUWe nye. 
! ture, s'il y en cut, devront étre rem- 
f boursés cay rien n'est plus déimovali- 
t sant, socialoment parlint, tite le spee- 
| tacle de proviteure qu vivent grasse- 
( ment du produit de mantmuvres discu- 
tables aprés avoir caure de lourdes 
Pertes & une quantité de braves gens. 
Ce n'est qu'une enquéte de In jus- 
tice qui pourra nous apportor une ré- 
ponse délinitive A ce sujct et c'est jus- 
tement cette enquéte qui suivra for- 
cément ta plainte déposce. Elle se 
heurtera & une impossnte — éqtupe 
davocats genevois mvdbilisés par 
'LO.S.. Espérons tout de moéme que 
Faction sera vigourensement menée. Il 
est grand temps d’établir la vérité 
dans. cette ténébreuse affaire, 
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Thereof, Exhibit H Annexed to Cornfeld Motion _ ce | | 
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een age ; Geneva, October 3ist, 1971 
Thea Attorney-General pet 
(in his office) 
Palace of Justice 


Place du Bourg-de-Four ear. 
1200 Geneve ‘ a 


The undersigned 

Family Name 

Christian Name 

Profession 

Exact Address 
declares charges of business swindling against the persons 
hereinafter mentioned, all members in September 1969 of the 
Administrative Council of I.0.S. (Investors Overseas Limited) 


the registered seat of which is at 800 Dorchester Boulevard West, | 


swgemnstio eo tdi tes 


Montreal, Canada but whose actual board of directors is in 
Geneva, 119 Rue de Lausanne, a city in which a branch office is 


also inscribed (registered) with the trade register, being ... 


en 


Comte Carl Johan Bernadotte . 3, Villa Fmile Bergerat 
92 Neuvuillv-sur-Seine, France 

Martin Montague Brooke Duxbury House’ : 

Chantry View Road 

Guildford 

Surrey, Angleterre 


‘Christian Henry Buhl III Les Charmettes 
Gland 
Vaud, Suisse 


Allen Richard Cantor Port Choiseul 
Pue Marchard . 
Versoix 
Geneve, Suisse 


Pasquale Chiomenti Viale B. Buozzi 98 
oD ks Rome, Italia 


- 192A 


_ Bernard Cornfeld 


Edward Joseph Coughlin, Jr. 


Edward Norton Cowett 


Harvey Felberbaum 
Richard Gangel 


Kent Gordis 


Richard Hammerman 


’ 


Ben Heirs 


Roy Kirkdorffer 


George Landau 


Jay Francis Leary 
M2lvin Lechner 


Erich Mende 


George von Peterffy 


-35- 


- 218, route de Lausanne | 


Geneve, Suisse - 


4, place de l'Etrier 
Shene-Bougeries 
Geneve, Suisse 


Villa Belle’ Haven’ 
6, rampe de Cologny 
Cologny 

Geneve, Suisse 


Piazza Monte Savello 26 
Rome, Italie 


26 Rutland Gate 
Londres, S.W.7, Ancgeterre 


Grand Coudre 
Celigny 
Geneve, Suisse 


26 Kingston House South . 
Ennismore Gardens 
Londres, S.W.7, Angleterre 


27, chemin des Bougeries 
Chene-Bourg 
Geneve, Suisse 


Ilchester House 


. Winnington Road 


Lonéres, N.2, Angleterre | 


4, rue des Granges 
Geneve, Suisse 


3, rue de Rive 
Nyon 
Vaud, Suisse 


4, place de l'Etrier 
Chene-Bousgeries 
Genéve, Suisse 


Am Stadtwald . 
Bad Godesberg, Allemagne 


6 Coolidge Hill Road 
Cambridge 
Massachusetts, Etats-Unis 


Norman Rolnick 


James Roosevelt 
Lawrence Rosen 
Martin Seligson 


Barry Harman Sterling 


Robert Sutner 


George Tregea ’ 


Eli Wallitt 
Ira Weinstein 


Sir Eric Wyndham White 
ai K.C.M.G. 


Wilson Watkins Wyatt 
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1249 Avully 
Geneve, Suisse 


Route de Jussy 
Jussy 
Geneve, Suisse 


31, chemin des Palettes 
Grand~-Lancy 
Geneve, Suisse 


19, chemin des Hauts-Crets — 


Cologny 
Geneve, Suisse 


41, avenue Foch 
Paris, France 


299 Highland Avenue 
Ridgewood 
New Jersey, Etats-Unis 


43, quai Wilson 
Geneve, Suisse 


57, route de Collex 
Bellevue 
Geneve, Suisse 


12 Rosemount 
Westmount 
Quebec, Canada 


1, place de lad Taconnerie 
Geneve, Suisse 


1001 Alta Vista Road 
Louisville 
Kentucky, Etats-Unis 


For having in Genova in September 1969 


1). In their capacity as Administrators of I.0.S. Ltd., 
a new issue of I.0.S. Lid. stock. 
2) In their double status as stockholdors and administrators 


of ee ae offered on sale a block of outstanding I.0.S. stock 


put out 
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to an inde“inite number of people. a 


Pa! 
3): In both cases, in deceiving the buyers by false assertions ; 
J i 


as to the true financial situation of I.0.s. Ltda. 


In ‘support of this suit, the undersigned exhibits the followings 
1) In my capacity as a former employee of I.0.S. I bought 
_ shares of I.0.S. Ltd. stock for the price of $ = oe 
“2 Until September 1969, I.0.S. was a privately owned | Pe 
- limited company which was not obliged to publish its balance © : 
.Sheets. 
.3) In September 1969 1.0.8. became a public Canadian corporation, 
but its board of directors remained in Geneva. 
'4) On this occasion, the company effected for the first time 
a public issue of stock, quoted on the various stock markets 
of the world, G. | 
5) Before the September 1969 issue the total capital stock of 
T.0.S. consisted of 43,303,360 shares of preferred stock, of 
a nominal value of 25¢ U.S. and of 5,392,000 shares of common 
stock similarly of a nominal value of 25¢ U.S. (see prospectus 
Para. 1, page’ 4). ; if 
At December 31, 1965, there existed only 1,570,515 


shares of stock of $1 U.S., paying $5,506,000 U.S. (Para.. 1, Page 50).° -! 


From 1966 to September 1969, 1.0.8. Ltd. distributed under 
” BY 


the guise of dividends, stocks of $1 U.S. amounting to: 


1920-26 


in 1966 | 1,580,515 


in 1967. 3,060,014 
in 1968; 6,118,669 

| 10,759,198 

. before 1966 _i,580,515 
from which deduct the 127339 5742 


redeemed stock 
159,87) 


12,173,842 


tet eae 


(P. 1 page 50) 


These 12,173,842 shares of $1 U.S. stock split in June 1949 
into 43,303,360 shares of preferred stock of 25¢ U.S. and 
5,392,000 shares of common stocks of 25¢ U.S., totalling 


48,695,360 shares of stock of 25¢ US. 


It is from this total that 43,036,792 shares of stock 
of 25¢ U.S. represent the profits distributed by 2.0.8. Ltd. 
in the five years between 1965 and 1967 eeatetsonsty: That 
is to say, 90% of total registered ca pital. - 

6) ‘ The 29th of September 1969, I.0.S. Lta. put into circulation 
its first public issue of 5,600,000 shares of new common stock 


Of a nominal value of 25¢ U.S. thus making the total capitalization 
of the company 54,295,360 (48,695,360 + 600,000 = 54,295,350). 


These new stocks of 25¢ U.S. were offered to the public through 


underwriters, the list of which is published in the prospectus 


ee ee ee eT ee 


1920-39 


P. I page 41), at a price of $10 y. S. per share, being thus 


forty times the nominal value Of such stock (Pp. I page I). 


The new stockholders thus brought to I.0.s. Ltd. about 


$56 million U.S., of new money. At this moment, the former 


total capital stock represented a value of $58,856,000 u.s 


on the balance sheet (/p, r page 47). ‘Yherefore, a definite 


rise when compared to the capi.al invested by the new 


Stockholders. This issue brought the total business assets 


belonging to I.0.S. Ltd. to $114,614,000 u.s. (p, 1, page 4). 


This sum, before being divided up among the total stock 


(54,295,000 shares), represents about $2 U.S, per share, 


Now, just before this issue, there were 48,695,360 


shares of stock valued at $58,856,000 U.S. on the balance sheet, 


being a little more than $1 U.S. per share. 


Thus, thanks to this offering of only about 10% 


of newly issued Stock, the existing stoc -holéers succeeded in 


doubling the value of the stock that they possessed. But they 


succeeded in a transaction much more profitable - in offering 


publicly, and simultaneously in the aforesaid new issue, the 


sale of 5,392,000 Shares of common stock (of 25¢ v.s. nominal 


value) belonging to four hundred and ninety former stockholders 


(P. 1 page 3), at a price of $10 U.S. a Share, being forty times 


the nominal value, <hus pocketing $53,920,000 u.s, 


This proposal 


wR 4 


¢ 
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was divided into two Dortions; the first of 1,450,000 shares 
to a Canadian group, and the second of 3,943,000 shares 
(rounded off to 3,950,000 in the prospectus) to the 15,000 
employees of I.9.S. uf which I was a member. The directors 
of I.0.8. itd. exercised extreme pressure on its employees | 
to buy the stock and even presented this proposal as a very 
great privilege granted to them (see pages 2-8). 

By this proposal, the group of former Stockholders, 
who were also the directors, muitiplied by 40, the 10% 
' profits accumulated in five years by stock dividends. They 
thus succeeded, in one action, to retrieve more than all the 
accumulated profits gained by z.0.8. Ltd. in five years. In 


effect, the profits were increased to; 


in 1965 $ 3,399,000 u.s. 

' in 1966 $ 5,133,000 U.S. 

in 1967 $ 7,313,000 uU.s. 

- in 1968 "$14,369,000 Us. 
in 1969 $ 9,521,000 u.s. . : 

(first six 
months) 
total $39,835,000 U.s. 
oo: 


Thus, the stockholders were reimbursed through one action for . 
the total stock subscribed to since the founding of I.0.S. bt a 
as well as for the total of the accumulated profits since the 


founding of the company, secing' that the said subscriptions and 
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profits were increased on June 30, 1969 to $58,856,000 U.S. 


(P. I, page 47). 

Even though, 90% of the stocks which they retained 
(and which had doubled in value) could well be worth nothing 
in the future, the stockholders could not lose a cent! 

The end of Septexber 1969 was the last opportunity 
ta ietbene: week a transaction because six months later, it 
would have been impossible, as one shall soon see. 
8) To offer stock publicly at 40 times the nominal value is 
only possible for a company whose financial situation is not 
only healthy but also in full expansion and whose future 
profits are assured. Was I.0.S. Ltd. in September 1969 in 
“such a situation? The balance sheets and the accounts of 
‘losses and gains at December 31, 1968 and at June 30, 1969, 
edbitehed tn the prospectus (see P.1l pages 46, 47 for the 
balance sheet, and 6 and 7 for the account of losses and 
gains) - did they reflect the true situation of the company? 

The simple comparison between the published accounts 
‘dn the prospectus and the report of the auditors (3rd part) 
for the 1969 fiscal year, with the balance sheet and the profit 
and loss account of June 30, 1970, published by the company, 
answers this’ question in the negative. 


9) In the prospectus, the balance sheet of December 30, 


1968, it shows a net profit of $14,369,000 U.S. and that of 


June 30,°1969 of $9,521,000 U.S. 
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The comparison between the accounts of the first six 
‘months of 1968 and 1969, also published in the prospectus, 
.. Showed that the annual profits were triple the profit of 
2 the ‘fivet six months thus leading one to believe that the 
| profit of 1969 would be about $30,000,000 U.S. ‘These figures, 
moreover, were confirmed by diverse publications of I.0.s. _ 
(P. 5, 6, 7, 8). The price of $10 U.S. for a 25¢ U.S. stock 
could therefore apparently be justified, since a speculator 
could estimate the market value at twenty-five times its 
earnings. 
ave In only counting that for 1969 the net profit was 
$20,000,000 U.S., being the double of profits of the first 
_:six months, this represents: 25 x 20,000,000 = $500 ,000,000 
U.S. The capital was increasedg to a total of more thaa 
50,000,000 shares, the market value of which could be estimated 
at $10 U.S. a share, provided that the minimum énnual earnings 
of $20,000,000 U.S., promised for 1969 were anéaxen: and 
the company's expansion was similarly assured. But, a 
Serious analysis, that one had the right to expect from the 
directors who were so well paid (P. 1 page 37 more than the 


$1,000,000 U.S. for the Administrative Council) showed that 


this company was in reality destined for immediate insolvency. 
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10) Insolvency is, moreover, exactly what happened six months ~~ 
later, in April 1970. in effect, the balance sheet ‘published 
On December 30, 1969 already showed a reduced profit of 
$10,282,006 U.S. (the auditor's return of accounts, P. 3 
page 3), instead of a minimum profit of $20,000,000-uU.s. or 
$30,000,000 u.s. as one was led to believe. 
But the comptroller's report (Note 6) shows that 
even to obtain this reduced resuit, the company had been ob-= 
liged to enter on dts books a fictitious commiss“.n of 
$9,830,000 U.S. ana except for this, the fiscal year of 1969 F 
would have shown no profit. 
The publication of this report caused great con- 
sternation among the financial milieu and Opened the eyes of 
the businessmen, who had let themselves be fooled up until then. 
The balance sheet published for the first ha°f of 
1970 (until June 30th) only aggravated the situation and ultimately 
destroyed any confidence in the company. In atti. at this 
date 20. S. had to announce a loss of $25,861, 000 for the 
first six months. 
Couldn't the company have foreseen such a rapid dis- 
aster? For the proof of this, it suffices to analyze with only 
a minimum of care, the profit and loss accounts of 1.0. S. Ltd. 


for the Last five years. 
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11) The commissions gained on new business compared to the 


working profits give us. the following table: 


Commissions on Earned 
Year . New Business Income * a Se 
1964 11,090,000 1,700,000 16 
1965 a da 21,000,000 3,700,000 18 
1966 . 33,000,000 4,200,000 : 11 
1967 ; 37,000,000 600,000 0 
1968 61,000,000 ' 2,300,000 4 
1969 . 113,000,000 4,300,000 6 


The final world net profit increased on a year-to-year basis 

thanks only to the revenues o£ other affiliated companies, 

whose operations should have been verified again, in order to 

know if certain profits were not purely fictitious: like those 

of the supposed commission: of $10,000,009 u.s. computed in 1969, 
However, this examination appears superfluous in this 

: ‘particular case, because these revenues could play only a subordinate 

role in the financial development of I.0.S., the financial structure ~ 

of which rested only on one support: the commissions on new business. 
The examination of the above table is very enlightening and 

proves that in 1967, in spite of the $37,000,000 U.S. commission 


on new business, there was a working deficit of $600,000 U.S., that 


in 1968 while the commissions were increasing to $61,000,000 U.S., 
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this profit was Only 4%, being $2.,300,0060 U.S., and that in 


1969 in spite of $113,000,000 u.s. of commissions on new 


. business, there was a new working deficit of $43,300,000 U.S. 
: “These figures prove that even the I.0.S. system was 
Corrupt at its base and it was not likely to survive. Why? 

Simply because the general expenses linked to this 

kind of operation were much too costly. 70% were given out to 

agents (and what is more in 1969 they cane up to nearly 90% 

in reality!). Only 30% was left to I.0.S. to cover the 

general expenses brought on by new contracts signed Guring the 

year, as well as those Of old contracts. 

But in addition, I.0.S. essentially procured Savings 
contracts consisting of Monthly deposits in small sums, the 
Majority from $50 U.S. to $500 uU.s. Spread out from ten to 
fifteen years. 

Now, I.0.S. received Only one commission in the course 
Of the first year (about 8%). This commission was thus to 
assure the Payment of general expenses bought on by each contract 
Guring its ten to fifteen year period. The I.0.s,. had already 
absorbed all of the commission in the course of the first vear; 


instead of Spreading it out over the “est of the life of the 


Contracts. Thus, I.0.S. had no more income to cover the remaining 


9 to 14 years. If 1.0.8. had used only 10% of the 30% that remained 


on the commissions each year, every one would have realized that 
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the business was not feasible. In effect, the annual working 


accounts would have been deficient, and I.0.S. would have had 
to close shop long before. 

Little by little as the years passed, the expenses . 
burdening the administration of the savings contracts concluded 


faxing the: preceding years built up and increa.ad annually. It 


was enough that in 1967, the commissions increased only slightly 


(from $33,090,000 U.S. to $37,000,000 U.S.) so that. the 
accumulated expenses from the preceding years and of the year 
in progress were no longer covered by the commissions and let a 
$600,000 deficit appear. 

We also see that the enormous commissions gained in 
1969 ($113,000,000 U.S.) were not enough to cover the expenses 
of the year and those accumulated from the 9 to 14 preceding 
years from which came a working deficit of $4,334,000 U.S. 

As for the first half of 1970, the commissions on new 
business having fallen off to $37,000,000 U.s., in Sony of the 
crisis which started in April 1970 - the deficit rose to 
$25,000,000 U.S. The figures are obvious and could not have 
escaped the attention of the directors. 

12) Did they know already in September 1969 that the company 
was rapidly moving towards the inevitable insolvency of 1970? 
The following is the result of the above study: The system 
created by I.0.S. was onerous to excess. The costs of obtaining 


the new savings contracts were too high. 


LSZA~-Y7 
The 1.0.S. survived until 1970 only because the 


expansion of the years 1968 and 1969 had permitted the coubling 
of commission returns (receipts) on new business each year, 
and because the company just barely succeeded in covering the 
expenses (new and old), accumulated over a period of more 
than ten years (the old expenses not being covered by any new 
receipts). 

The directors thus knew tha+ the slightest falling off 


in expansion would lead them Straignt to catastrophe. 


oe oe 2 


rv 


* ‘y were so aware of this fact that, wishing at all : Yi 
costs to double the business figures in 1969, shey increased co 
the commissions owed to their salesman almost up to 90%, instead 
of 70%, in order to force the acquisition of new savings contracts, 
thus giving the appearance of continued expansion. 

For I.0.5. to survive until 1972, it woulé have been 
necessary for the commissions on new business to reach 
$260,000,000 U.S. in 1970 and $500,000,000 U.S.-in 1971 and so 
on. These figures were out of proportion with its market 
potential. From the yea that the commissions @idn't double, 
it was a disaster. The expenses of the solicitors in 1969 
($78,400,000 U.S.) and the general expenses ($54,000,000 U.S.) 

Making the total of $134,000,000 U.s. alreacy exceeded by 
$21,000,000 U.S. the commissions on new business. ‘This working 
deficit could not be completely covered by the administration 


“fees accruing on the investment trusts. 
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Because they were aware of the danger than menacee the 
company the directors made Up 4 group of 490 stockholders 
(themselves included) in Septemser 1969 to sell 10% of their 
stock thus pocketing more than fifty million do’ lars before the 
catastrophe became public. = was the last moment to save an 

. important part of their holdings before the inevitable collapse. 
Could the directors have ignored such an obvious situation? 


Of coauzse not. Fo: those who made the Gecision to go ahead with 


the two stock issues of September 1969 without following it up 


by the least exritical analysis of the financial status of the 
company, one would have to conclude that in default of malicious 
intention pure and Simple, there would be eventual fraud, which 
comes to the same thing. In effect, a highly paid director's 
disinterest as to the financial Situation of his company on 

the eve of two stock issues (which wore to take from the public 
close to 500,000,000 swiss francs) would evince such unconcern 
that one has the right to consider that in order to insure his 
own interests he voluntarily closed his eyes and laughed at the 
injurious consequences to the buyers, having “decided to ignore 
whether the published balance sheets reflected the real financial 
Situation of the company and that this situation must be a 

sho.t term compromise. 

One can not forge at in stock matters, the estimation o< 
the value of a Security is essentialis its future potential, anda 
that the directors could asses AG value of stock of 1.0.8. Ltd. 
at forty times its nominal worth onlv on the condition that its 
future rested on a solid base, not on doubts or compromises. 
Instead the affirmations resulting from the published balance sheets 
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are fallacious. . 


I conclude that the directors are guilty of business swind= 
ling (fraud), accompanied by aggravated circumstances, because 
it was directed to an indeterminate number of purchasers of 


unregistered stocks. Consequently, I ask you to give this \ 
charge the attention due to it. 

I declare myself the plaintiff, with M. Antoine Hafner 
as my counsel, and I solicit from now on the privilege of 


~ ' 
obtaining contradictory information. ; . 


May I extend to you the expression of my high esteem. ea 


(Signature) 


192 A-sS-o 


Exnibits 


1. Prospectus for the issuance of 5,600,000 shares 
of common stock. | 

2. Prospectus for the sale of 3,950,000 shares of 
issued common stock. 

3. Controller's report for fiscal year 19695. 

4. 1969 balance sheet and profit and loss statement 
‘for the first half of 1970. 

. Circular of Bernard Cornfeld, May 27, 1969. 
6. 1.0.S. Bulletin, March 19695. 


7. Circular of Mr. Cowett, December 1969. 


8. Circular of Mr. Cornfeld, April 10, 1970. 
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était que de 4%, soit uss 2, 290,980, et quten 1963 
maigré USS 3, 109,090 de comnissicns sur ffaires 


ouvelles, Cc test un nouveau déficit d'oxnloitation de 
USS 4,390,090 s33 


Ces chiffres démontrent que lc Syst4mo meme d' IOs 
€tait vicié 3 la hase ct n'était pas viehbin. Pourauni ? 


Simpiement narce aque les frai gCnéraux lids 4 ce qen- 
ro d'onérations étaient venwenin trop onéreux. 79% dos 
commissions Gtaicnt vers4s aux démarcheurs (at encore, 
en 1949, elles ont atteint en rtalita nras de 3f% ! 


Il ne restait que 39% 4 INS pour assurer les frais aée- 
néraux pravaques 9) 
au cours da l'anné 
ciens contrats. 


i ad 


yr les nouveaux contrats souscrits 
» dinsi quo par ia cestion des an- 
eS 


G 
e 


‘tais il y a plus. I0S obtenai 
contrats d'énargne comportant 
d2 netits montants, en majorit 
@échelonnés sur 10 4 15 ans. 


> camnissian un sigue au cours 
Orars ae ST. Catte com- 

mission davett Conc assurer la naiement das frais qé- 
néraux orovonués par chaaue c t pendant 19 & 15 

S absorbait la tr¢ ‘2 va cone ission 
ae la premiara année, au Mi @u la ré- 
Guree as contrats. IOS x havait, ainsi, 
u_nour couvrir les 9 & 74 anndes res- 
@vait, cnague annea, utifris™ aue ING 
Sur 195 commissions. chacun se so- 
Cndu comote aque l'affaire n'atait 
» les comntas d'axnloitation de 
t até déficitaires, et INS aurait 
Qnuis lonatemns. 
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Qn voit Gmrioment que los Gnormes commissions gagnées 
en 1949 (USS 113,500,090) n'ont nas suffi pour couvrir 
les frais de cottic année et coux accunulés das 9 4 14 
aanses nrécédenteas, d'od un détici¢ G'exploitation de 
We 3: ff QO AAS 46% 
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: faires nouvelles é6tant - vu la crise @éclenchén oan 


@yrtl 1970 - rotombGes & USS 3 


000,909, le défi-sit 
gfest Glevt & USS 25, Ady 95 


7 


Ces chiffres sont Bloquents et n'ont nas nu échanner 


& l'attention des Administrateurs. : 
| 

Savaiont-ils ¢&ja, en sentembdra 1969, aue la société 

marchait, & nas de agant, vers la ccconfiture indvi- 


table dés i270 7? 


C'est ce qui résulte & l'avidenre de l'étude ci-fassus. 


Le systéme inveaté par Ids était py ates & l'excas, 
Ltobtention Ge nouveaux contrat i'énargne codtait 
trop cher. 


IOS n'a ou survivre jusqu'en 1979 Gite Marce nua l'ex- 
Nansion des années 15/8 at 1969 aviit vermis de dou- 
bler chaque année les Vececties ci cumnissions sur afe 
faires nouveites, et cue la socidta arriv2zit ainsi 
tout juste 4 couvrir Tes vrais aouveace et cncioens, 
Qui s'accumutaiont danvis lus de 19 ans, tas anciens 
n'&tant couverts par avcune recectte Pouvelle. 


Les Administvetours savaient don que te motndre flé- 


chissement danse l'oxnansion wonaeeeaas Creit a la cae 
tastrophe 


Ils en étaient si Hig sre “S Jue, Voulant doubler le 
chiftre d'affair & teut prix en 196°, iis ont auamen- 
té jes coli en tons ques aux démarchener jusqu' 5 onras 
ee 99%, eu lieu de 70%, afin din fércer 7! ecauisition 
de noyveaux contrats d'énarane ot laisser croire 3 une 
expansion continue. 
X 

Pour qu'!0S ait ou survivre jusau'en 72, 17 aurait 
fallu que ies commissions sur affaires Houveltloes nas- 
sent 3 USS 259,999,065 en 1970 et a USS 599,,6009 999 en 
1971, et ainsi do suite. Cos chitfrns atatent hors do 
pronortion avec les nossibiiités du marché Das V'an- 
( ommissions n'Staiont prs Goubloas, c'était 


"ru 
oO 


Q. 


Les.frais des démarcheurs on 12695 (USFS 73,460,999) at 
Tes frais adnéraux (USS 54,599,609, soit, au total, 
US? 134 G00 ,°9n, dips saione ddja tia USS 22,000,n4N 
Tes commissions sur affaires esuvel? 

Ce dificit d'exninitatinn nae nouvait nas tre entiara.- 
ment couvert nar jes honoraires de aestion accrus des 
fonts do nlacement, Om 


Co ne peut Etre gue parece au'tis sat 64a conscients 


‘ che >A 


re hy 


cu danger qui monacait la société que les Administra- 
teurs cnt path 499 actionnairas anciens, dont eux- 
memes, en sentemdbre 1979, a ventre 19% de leurs ac- 
tions ancienanes, emnochant ainsi nlus do 

| 


USS 50,000,000, Avont que Ta catastronhe n'annaraisse 
du grane jour. C'Gtait méme le dernier moment reour 
Scuver une cart importante de leurs avoirs avant la 


cecbdcle inévitadlea 


dministrateurs nouvaient-ils innorer une telle 
: ‘ 


Cala anparait exclu. 


Pour ceux d'ontre eux qui auraient accenté de d&cider cf 
des ceux Gmissions do santemtre 1969 sans nrocédor 3 ae 
1a moindre analyse critiaue Ta marcha financiére de 
Ya société, i] faudrait admettre au'a défaut d'inten- ake 
Pon délictuella nure et si @, il vy aurait fal fven- 

er 


tual, ce qui revient 


-En effet, un Adni 
césintéresserai 
Ce sa société a 
tirer au orblic 
nreuve d'une tea 
considérer que po 
il a volontairemen 
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Notice of Motion of I.0.S., Ltd. to Dismiss Complaint 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, : 


Plaintiff, Fi Cove. S372 (K.E€.) 


~against- : 


NOTICE OF MOTION BY 
DREXEL FIRESTONE, INC.-, et ale, * DEFENDANT I.0.S., LTD. 


TO DISMISS COMPAINT 
Defendants. H 


PLEASE TAKE NOTICE that upon the affidavit of Herbert 
M- Wachtell, sworn to the 16th day of April, 1974, the affidavit 
of Edward A. Stoltenberg, sworn to the 3rd day of December, 1973, 
and all prior papers and proceedings herein, the undersigned will 
move this Court before the Honorable Robert L- Carter, at a date, 
time and place to be fixed by the Court, in May, 1974, in the 
United States Courthouse, Foley Square, New York, for an order 


dismissing the complaint herein as to defendant I-.0-S.-, Ltd- on 


the following grounds: 


(a) pursuant to Rule 12(b)(5) of 
the Federal Rules of Civil Procedure, 
for insufficiency of plaintiff’s alleged 
service of t1e summons and complaint on 


IOS; 


(b) pursuant to Rule 41(b) of the 
Federal Rules of Civil Procedure, for 
plaintiff’s failure to diligently pros- 


ecute this action as against I0S; 


SS 


1sZAa-6s 


(c) pursuant to Rule 12(b)(2) of 
the Federal Rules of Civil Procedure, 
for lack of personal jurisdiction over 


IOS; 


(d) pursuant to Rule 12(b)(1) of 
the Federal Rules of Civil Procedure, 
for lack of jurisdiction of the subject 


matter; and 


(e) alternatively to (d) above, 
pursuant to Rule 12(b)(1) for lack of 
jurisdiction of the subject matter of 
all claims by members of plaintiff’s 
purported class who were not American 


citizens resident in the United States; 


0 EEE Oe eee oe 


and for such other and further relief as to the Court may seem 


just and proper. 


Dated: New York, New York 
April 16, 1974 


WACHTELL, LIPTON, ROSEN & KATZ 


pe te ; , 
wy Lite PMN. LE 


A Member of the Firm 


Attorneys for Defendant I-0-S-, - 
Ltd- J 

Office and P- O- Address 

299 Park Avenue 

New York, New York 10017 

Tel. Noe (212) 371-9200 


TO: 


SILVERMAN & HARNES 
‘Attorneys for Plaintiff 
: (Z Rockefeller Plaza 
7S New York, New York 10029 
' 
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DAVIS POLK & WARDWELL 

Attorneys for Defendants Smith, Barney 

& Co- Incorporated and Banque Rothschild 
One Chase Manhattan Plaza 

New York, New York 10005 


GOLD, FARRELL & MARKS 
Attorneys for Defendant 
Bernard Cornfeld 

595 Madison Avenue 

New York, New York 10022 


BREED ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co. 

One Chase Manhattan Plaza 
New York, New York 10005 


SULLIVAN & CROMWELL 

Attorneys for Defendants Drexel Firestone, 
Ince, Hill Samuel & Co-, Limited, Pierson, 
Heldring & Pierson and Guinness Mahon & 
Co-, Limited 

48 Wall Street 

New York, New York 10005 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 
Attorneys for Defendant 

Investors Overseas Bank, Ltd. 

345 Park Avenue 

New York, New York, 10022 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 
J- He Crang & Co. 

One Chase Manhattan Plaza 
New York, New York 10005 
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Affidavit of Herbert M. Wachtell in Support of 
Motion to Dismiss Complaint 
NITEC STATES DISTRICT COURT 
OUTHERN DISTRICT OF NEW YORK 
OWARD BERSCH, H 
Plaintiff, : 71 Civ. 5373 (R-L.C.) 

-against- : 

REXEL FIRESTONE, INC-, et ale, : AFFIDAVIT 


Defendants. : 


TATE OF NEW YORK ) 
>: 86S$Se: 
OUNTY OF NEW YORK ) 


HERBERT M- WACHTELL, being duly sworn, deposes and says 
hat he is a member of the firm of Wachtell, Lipton, Rosen & Katz, 
ounsel for I-0.S-, Ltd- ("I0S"), now in liquidation. IOS is name 


s a defendant in this action. 


1. Your deponent’s firm has been retained in this pro- 
ceeding by the Co-Liquidators of I0S, recently appointed by the 
Supreme Court of New Brunswick, Canada, pursuant to the Winding-up 

ct of Canada, Revised Statutes of Canada, 1970, Chapter W-10. 
Said Co-Liquidators were appointed on November 5, 1973 after peti- 
tions were filed in August, 1973 and thereafter by two creditors 
land a shareholder of I10S- Both Liquidators are Canadian chartered 
accountants and Licensed Trustees in Bankruptcy; one is an employe 
and designee of the Department of Consumer and Corporate Affairs o 
the Government of Canada- The foregoing is pointed out at the out 
set so that it is made clear that IOS as presently constituted is 


subject to independent, responsible and court-approved control. 
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2- It is respectfully noted at the outset that the ap- 


pearance of IOS herein is a limited and special appearance made 


solely for the purposes of the instant motion and the alternative 


motior for a stay of prosecution filed simultaneously herewith. 


As is apparent from the nature of the instant motion, IOS does not 


hereby consent to this Court’s jurisdiction in any respect. 


3. The instant affidavit is submitted in support of the 


motion made herein on behalf of IOS seeking to dismiss the action 


as against IOS on any one or more of the following grounds: 


(A) 


(B) 


(Cc) 


(D) 


(E) 


pursuant to Rule 12(b)(5) of the Federal 
Rules of Civil Procedure, for insuffi- 
ciency of plaintiff’s alleged service of 


the summons and complaint; 


pursuant to Rule 41(b) of the Federal 
Rules of Civil Procedure, for plaintiff's 
failure to diligently prosecute this ac- 


tion as against I0S; 


pursuant to Rule 12(b)(2) of the Federal 
Rules of Civil Procedure, for lack of per- 


sonal jurisdiction over I0S; 


pursuant to Rule 12(b)(1) of the Federal 
Rules 2t Civil Procedure, for lack of ju- 


risdiction of the subject matter, and 


alternatively to (D), pursuant to Rule 
12(b) (1) for lack of jurisdiction of the 


subject matter of all claims by members 
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1 q 
of plaintiff’s purported class who were 
not American citizens resident in the 


United States. 


A- This action must be dismissed as to IOS for lack of per- 
sonal jurisdiction in that plaintiff failed to, and cannot, 


effect proper service of process on I1OS- 
4. This action was filed by plaintiff in December, 

1971, seeking damages against the defendants for alleged viola- 
ions of the United States securities laws arising from three pub- 
lic offerings of IOS common stock in 1969 ("the 1969 Offerings”). 
The defendants include a group of foreign and domestic underwrit- 
ers, several foreign banks, an accounting firm, Bernard Cornfeld 
and I0S- Within two months of filing the complaint herein plain- 
tiff completed service on all defendants except Mr- Cornfeld and 
I0S- As to IOS, plaintiff chose to wait a full year -- until De- 
cember 1972 or January 1973 -- before he even attempted to make 
sexvice- When such service was finally attempted, it was done 
purportedly pursuant to the United States securities laws and 
Rule 4(i) of the Federal Rules of Civil Procedure, by registered 
mail addressed to IOS at "99 Aldwych, London W-C-2, England” (the 
“London Address") -- which, however, was in fact not an IOS ad- 
dress- The envelope was accordingly returned marked with the 
word “Refused" totally unidentified as to source. It was based 
on this alleged “service” that -- nine months later, without any 
interim attempt on the part of plaintiff to provide IOS or anyone 
conceivably connected witii IOS with actual notice -- plaintiff 
sought (and obtained) a default judgment against IOS. Simultane- 
ously plaintiff also obtained a default judgment against defend- 


ant Bernard Cornfeld- Of course, as the Court is aware, those 
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default judgments were vacated upon consent of the plaintitf on 
December 5, !1°‘5s, at a special conference before Judge Ryan of 
this Court after defendants generally outlined to the Judge the 
manifest deficiencies in plaintiff’s original service attempts 
upon both IOS and Mr- Cornfeld- Although reluctantly acceding to 
the vacating of default, plaintiff nevertheless refused to con- 
cede the inadequacy of his original service- As a consequence 
thereof, IOS and Mr- Cornfeld were granted leave to file their 
separate motions herein seeking a dismissal of the action in its 


entirety on jurisdictional grounds. 


5- Thereafter, while your deponent’s firm was engaged 
in completing the instant motion papers, plaintiff -- apparently 
in tacit recognition of the invalidity of the initial service at 
the London Address -- was attempting to effect new service upon 
IO Thus, it now appears that on approximately February 1, 1974 
-- more than two years after piaintiff had commenced this action, 
more than a year after plaintiff’s first deficient attempt at ser 
vice, and almost two months after Judge Ryan had induced plaintiff 
to consent to the vacating of the default judgments against I0S 
and Mr- Cornfeld -- plaintiff again attempted to serve IOS by reg 


istered mail, return receipt requested: this time addressed to 


“Investors Overseas Services, Ltd-, 147 Rue de Lausanne, Geneva, 
Switzerland” (the “Geneva Address"). However, while the Geneva 
Address was one which plaintiff could readily have used two years 
earlier, at which time it had indeed been the executive headquar- 
ters of I0S, by February 1974 it was no longer a proper address 
for service upon IOS. For in August, 1973, more than five months 
before that “serv ce," IOS had gone into liquidation in Canada, 


its corporate domicile, and its affairs had been placed under the 


again attempted service at an improper address he also totally ne- 
glected to give the Liquidators notice of this purported re-ser- 
vice -- although he was fully aware of the » dency of liquidation 
proceedings against IOS- Nor did he even so much as telephone 
your deponent’s firm to advise that he was attempting to re-serve 
IOS -- although he was fully aware of your deponent’s representa- 
tion of IOS in connection with this matter- Your deponent’s firm 
was first informed of the purported second service by representa- 
tives of the Liquidators on approximately March 5, 1974, shortly 


after the Liquidators themselves first learned of it.* 


6- It will hereafter be demonstrated that both the 
original and second attempts at service were and are totally in- 
adequate to establish personal jurisdiction over IOS herein. In- 


deed it will be shown that: 


Both services were technically and 
substantively deficient for failure 


to comply with the relevant provisions 


* Upon learning of plaintiff’s second belated attempt at service, 
your deponent’s partner, Bernard Mindich, called plaintiff’s 
counsel to inquire whether this new attempt was intended to be 
a concession of the invalidity of plaintiff’s original attempt 
at service. Mr- Mindich explained to plaintiff’s counsel that 
if such a concession was intended it would obviously not be 
necessary on this motion for IOS to burden the Court with elab- 
orate argument in demonstrating the invalidity of such prior 
service. However, plaintifft’s counsel -- apparently desiring 
to wear both belt and suspenders (no matter how flimsy each 
might be) -- refused to make the requested concession, assert~ 
ing that if his more recent service was ultimately deemed insu- 
fficient he would continue to rely on his earlier attempt- 
Under the circumstances it continues to be necessary to set 
forth in detail herein I0S’s position regarding the invalidity 
of both of plaintiff’s attempts at service. 
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control of court-appointed Liquidators. Moreover, while plaintiff 
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of the United States securities laws and 


the Federal Rules of Civil Procedure in 
that the addresses to which service was 
mailed were not addresses at which IOS 


was “found"; 


Both services were improperly dispatched 
and improperly attended to thereby fail- 
ing to comply with the applicable provi- 
sions of the Federal Rules of Civil Proce- 


dure; and 


Both services were further constitutional- 
ly deficient under the Due Process clause 

because they were not made in a manner rea- 
sonably calculated to provide adequate no- 


tice and an opportunity to defend. 


Included in the latter circumstance is the fact that plaintiff 
engaged in severely prejudicial delays in even attempting to ac- 
complish service on IOS. That fact, of course, provides a com- 
pletely separate ground for dismissing this action (see ‘I 20-27, 
infra) and indicates that at this late stage of the proceedings 
plaintiff could not properly achieve service on IOS in any event. 
By virtue of this and further by virtue of plaintiff’s inability 
to establish that IOS has, or had, the necessary minimal contacts 
with this jurisdiction to provide a constitutional basis for per- 
sonal jurisdiction herein, your deponent is not merely requesting 
a qguashing of service but is respectfully requesting that the ac- 


tion be totally dismissed as to IOS. 
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(i) Plaintiff’s attempted service at the London Address was 
defective because IOS was not “found” there, as required 
a i cee ictnintn- dated eietncnntesntnsdatieamanaticccniigeess 


7. Plaintiff’s attempted service on IOS at the London 


ddress was made in 1972 in alleged conformity with the require- 


ents of § 22(a) of the Securities Act of 1933 (15 U.S.C. 

§ 17v(a)), S 27 of the Securities Exchange Act of 1934 (15 U.S.C. 
§ 78aa), and Rules 4(e) and 4(i) of the Federal Rules of Civil 
rocedure- These sections taken together would in a proper case 
ermit service by registered mail return receipt requested dis- 
atched by the Clerk of the Court to an “address™ where a defend- 
nt is "found".* However, in clear violation of the foregoing 
sections and rules the plaintiff failed to effect proper ser- 


ice, because IOS was in fact not “found” at the London Address. 


8. That IOS was not “found” at the London Address 

is established by the affidavit of Edward A- Stoltenberg (“the 
toltenberg Affidavit") which is served and submitted simultane- 
usly herewith. (Mr- Stoltenberg was formerly an accountant with 
rthur Andersen . Co- assigned for some time to the IOS account 
nd subsequently became an officer of certain IOS related com- 


anies- Accordingly, he was fully familiar with IOS’ corporate 


It should be noted that the statutory availability of this means 
of acquiring in personam jurisdiction over a defendant is prenm- 
ised upon the action indeed being properly brought under the | 
1933 Securities Act or the 1934 Securities Exchange Act- Thus, 
absent subject matter jurisdiction under those statutes, see 
33-37 infra, there would be no basis for utilization of the 
mailing provisions of Rule 4(i), and in personam jurisdiction 
would ipso facto fail- The converse, however, is not the case. 
For even if subject matter jurisdiction exists, personal juris- | 
diction cannot be obtained unless: (1) the plaintiff complies | 
with the controlling statutes, rules and constitutional provi- 
sions governing service »t process -- which plaintiff here has _ | 
failed to do (see 4 7-19); and (2) the defendant haa sufficient 
contacts with the jurisdiction to satisfy the due process clause 
-- which plaintiff cannot show (see Wi 28-32). 


Py 
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structure and administrative practices during the period relevant 
herein). The Stoltenberg Affidavit makes clear that IOS was not 
"founc" at the London Address, in that neither at the time of the 
purported mailing to it nor at any other time relevant herein did 
IOS maintain an office or otherwise transact business at that ad- 
dress-* While the Stoltenberg Affidavit notes that certain s-p- 
arate and distinct entities indirectly related to IOS were at some 
point located at the London Address, the Affidavit conclusively 
establishes not only that IOS itself was not found at that ad- 
dress, but that even those other companies had completely vacated 
the premises by September of 1972, or approximately three to four 


months before service was attempted by the plaintiff herein. 


9. Plaintiff has not and cannot dispute the foregoing. 
The only “evidence” that pla-_ntiff has heretofore put forth to es- 
tablish the claimed accuracy of the London Address for his orig- 
inal service is a “service list” allegedly found by him in the 
court file in another action pending in this Court (j-e-, SEC v- 
Vesco, et ale, 72 Civ- 5001 [C-E-S-]) on which the London Address 
erroneously appears as an IOS address- Apparently based sole.y on 
the existence of this “service list” plaintiff saw fit to advise 
this Court, in one of his affidavits in support of his application 


for a default judgment, that “plaintiff served the complaint in 


i* As the Court will note, the Stoltenberg Aividavit is dated De- 
cember 3, 1973, and refers to a “motion to vacate” plaintiff’s 
default judgment against I0S- The affidavit was originally so- 
licited for submiss on in connection with I0S” planned motion 
to vacate the defau . judgment against it, the need for which 
was obviated by Judge Ryan’s order of December 5, 1973 How- 
ever, while the affidavit contains certain “recitals” which are 
no longer germane because of the different nature of this mo- 
tion, its substance, concerning the alleged service on IOS at 
the London Address, continues to be directly pertinent. 
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this action upon IOS at the very same address employed by the Se- 

iti i : on se ti , .” (Em- 
phasis addeu-) (Affidavit of Sidney Silverman, dated September 
20, 1973, p- 2 ("September 2%th Silverman Affidavit"), a copy of 
which is annexed hereto as Exhibit "A"). But plaintiff’s counsel 
was simply in error in this representation- Whatever function the 
“service list™ may have had in tre Vesco action, the London Ad- 
dress was not that at which any service was actually accomplished 
upon IOS- Rather, as I am advised by counsel in that litigation, 
IOS was actually served in the Ves¢co proceeding by special ar- 
rangement with I0S counsel (reserving all objections to jurisdic- 
tion) at a solicitor’s office at 15 Devereux Court, Essex Street 
in London, not at "99 Aldwych". Moreover, the offical file of 
this Court readily confirms that this was indeed how and where 
IOS was served in that action. (A copy of the SEC’s affidavit of 
service as filed in the Vesco matter and establishing the forego- 


ing is annexed hereto as Exhibit "B").* 


10. Plaintiff has further heretofore attempted to sup- 
port his claim that IOS was “found"™ at the London Address, and 
hence that IOS could be served there, by distorting the facts con- 
cerning the return on the alleged service. Thus, in another of 
plaintiff’s counsel’s affidavits in support of his application 
for a default judgment (affidavit of Sidney Silverman, dated Sep- 
tember 11, 1973 [“September lith Silverman Affidavit"), a copy of 
which is annexed hereto as Exhibit "C"), he states without quali- 


fication that 


* In view of this fact it is truly astonishing that plaintiff's 
counsel represented to this Court that he had “examined the 
files in the SEC v- Vesco matter" and that he made service 
“at the very same address employed by the [SEC]-" (Exhibit 
"A", pe 2)- (Emphasis added.) 
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Annexed hereto and marked Exhibit “B" is a 
copy of the envelope sent to defendant IOS. 


d_to - S j ° 


=“~ Exhibit *C*, p. § 
(Emphasis added.) 


counsel actually indicates a total absence of anything that would 


justify the conclusion that the “refusal” was the act of “defend- 


"“pbD".) All that is clearly demonstrated is that plaintiff’s enve- 


lope was apparently returned to him with the marking "Refused", 


unidentified as to origin, accompanied only by certain illegible 


Howeve an examination of the envelope referred to by plaintiff’s 


scribblings which appear to be initials of a wholly unknown per- 


son-e* Of course, given the fact that If: was not at the premises 


in question when service was attempted, it is highly improbable, 


if not impossible, that it was any IOS representative who marked 


ant IOS". (A copy of the envelope is annexed hereto as Exhibit 


»* 


the envelope “Refused".** In a case of this magnitude, plaintiff 


must be p to a much stronger test of proof and a higher standard 
of accuracy with respect to las claims of purported service. 

jie It is further noteworthy that in the September 20th 
Silverman Affidavit (Exhibit “A"), plaintiffs counsel seems to 


have moved from his original bold position that "IOS refused" ser- 


vice to the more accurate statement that 


It 26 interesting that contrary to what also might be con- 


sidered a usual practice, the marking in question was ap-~- 
parently not on the return receipt itself but rather on the 
envelope. 


It is also significant that the envelope was apparently un- 
epened by whomever it was that marked it refused (see Exhibit 
"D", showing an apparently unbroken stamp) and the envelope 
bore no ofiicial markings which might have suggested that it 
contained an important legal document. (See # 12, infra-) 
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the envelope containing the summons and 
complaint in the instant suit was returned 
marked “REFUSED". 


-- Exhibit "A", p. 2 


Conspicuously absent from this assertion are the words “by defend- 
ant I0S".- However, in this September 20th Silverman Affidavit, 
(gore counsel -- while apparently tacitly abandoning the 

square representation contained in his September llth Affidavit 
-- nonetheless sought to leave this Court with the impression that 
the handwritten notation "Refused" was placed on the envelope by 
a representative of I0S- Thus, in the September 20th Silverman 
Affidavit it is conjectured that this Court could 

take judicial notice that, pursuant to the 

usual practice of post offices, if IOS were 

not at the address designated on the envelope, 

the envelope would have been stamped “INCORRECT 


ADDRESS" or “ADDRESSEE UNKNOWN". 


-- Exhibit “A*, pp. 2-3 


But this contention borders on the absurd- Net only can judicial 
notice obviously not be taken of so obscure a fact bearing on so 
crucial an issue as jurisdiction (see IOS Memorandum of Law, p- 
10), but we would respectfully point out that, given the linguis-~- 
tic idiosyncracies of a nation such as England, which insists 

upon calling e’” ators “lifts” and girls “birds”, one must proceed 
with special circumspection in determining what nuance to ascribe 
to the meaning of the word "Refused" placed on an envelope by an 


unknown -- but presumably English -- hand. 


| 12. Nonetheless, based on conjectures and assertions 
wholly without support in the record herein, plaintiff’s counsel 


insisted in his September 20th Affidavit not only that “defendant 
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IOS has had sufficient notice”, but that it “has chosen to ignore 
this Court’s process". (Exhibit “A", p- 3.) Both parts of this 
statement are highly misleading- As to the first, the fact is 
that, apart from the wholly inadequate service, 10S received no 


notice, much less "sufficient notice" that it had allegecly been 
made a party to this action by service-* Thus, notwithstandin 
that plaintiff had allowed a year to elapse after this action was 
filed without even attempting to serve I0S -- thereby lulling I0S 
and its representatives into thinking that plaintiff would not 
seek to make IOS a party** -- and notwithstanding that the “ser- 
vice" was returned marked “Refused”, plaintiff thereafter made no 
attempt whatever to give 10S any notice, formally or even infor- 
mally, that it had been “served". Moreover, your deponent would 
further note that the envelope in which process was allegedly con- 
tained bore the return address not of this Court but of plain- 
tiff°s counsel, manifestly giving no notice that it contained mat- 
ters of an official nature- Thus, the inference that plaintiff 
would have this Court draw -- that IOS deliberately ignored this 
Court’s process -~- is wholly without support. Moreover, while 


your deponent’s firm is counsel to IOS only through wholly inde- 


pendent Court-appointed Liquidators and hence has no brief to 


* One learns to read plaintiff’s affidavits with extreme care. 
It is true, as he may be saying, that IOS had “notice of this 
action", since, for example, its former counsel, Messrs. 
Wilkie, Farr & Gallagher, are counsel tor another defendant 
herein and were still counsel for IOS in many other matters 
when this action was filed- But, “notice of this action" and 
notice that plaintiff -- after a year of studied inaction -- 
had attempted to serve defendant IOS in this action are two 
entirely different matters. 


** This purpose is not difficult to understand in light of the 
adnitted view of plaintiff’s counsel that 10S will probably 
not be able to satisfy a judgment against it (see Exhibit "“C", 
De. Die 
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present for what might generally have been questionable practices 
of IOS” prior management, it is submitted that plaintiff’s charge 


is also totally without basis in IOS” past history. Whatever 


ing in the record here or anywhere that IOS was in the habit of 
rejecting service or "ignoring" process. On the contrary, IOS 

was at the time of the alleged servirve appearing in and actively 
litigating a number of substantial actions against it, including 
the S-E-C- v- Vesco action in this very Court. Additionally it is 
of course highly unlikely that IOS would have deliberately ignored 
this Court’s process in a $110,000,000 actior and run the risk of 


having a default of that magnitude entered against it. 


else the now notorious history of IOS may suggest, there is noth- 
13. Indeed, plaintiff’s misleading and inaccurate rep- 
resentations about the manner in which IOS was allegedly given 
notice that it was a party herein force one to confront the hard 
question of why plaintiff decided to address mail service upon IOS 
to the London Address in the first place- If plaintiff had sin- 
cerely been interested in making proper service or at least giving 
fair and adequate notice to IOS of this proceeding he need only 
have referred to the 1969 prospectus upon which his own litigation 
is based- That prospectus clearly sets forth that the address of 
the “principal executive and administrative offices" of IOS were 
in Geneva, Switzerland, and that IOS maintained a major office in 
Ferney-Voltaire, France- But, nowhere does the prospectus list 
"99 Aldwych” in London as an IOS address. Nevertheless, plaintiff 


totally failed even to attempt service at any other address-* The 


* Indeed, plaintiff’s second very recent attempt at service, 
which is discussed further below, was addressed to "147 Rue de 
Lausanne" in Geneva, Switzerland which apparently was an active 


{Footnote continued] 
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unhappy implications of the foregoing are compounded by the well- 


known fact that during 1971 and 1972 there were published count- 
less articles, and even books, on I0S, its litigation, its law- 
yers, its business, and its offices- Indeed, plaintiff submitted 
two chapters of one of these books as an exhibit to his affidavit 
dated May 12, 1972. Certainly plaintiff*s counsel was ingenious 
enough to find access to the New York Times, the Wal] Street Jour- 
nal or any one of a number of sources from which he could easily 
have determined a true and active location for IOS and the names 
of its agents and lawyers- Moreover, had plaintiff only looked 
beyond the “service list” in the files of the SEC v. Vesco case, 


or had he read any one of a number of several front page reports 


{Footnote continued] 


address of IOS at the time of plaintiff’s original attempt 

at service -- although by February 1974 it no longer was. 
Moreover, proof that plaintiff knew I0S” principal Geneva ad- 
dress when he originally attempted service appears elsewhere 
in plaintiff’s own papers in support of his motion for class 
action status filed in April, 1972 -- eight months before the 
alleged original service herein was attempted (see Swiss com- 
plaint against the “Administrative Council” of IOS (English 
translation), Exhibit "A" to Affidavit of Jewel H- Bjork, Esq-, 
dated April 7, 1972, a copy of page 1 of which is annexed here- 
to as Exhibit "E").- Interestingly, the chief purpose of those 
papers taken as a whole was to demonstrate that no action sim- 
ilar to this one could be maintained under Swiss law, and that 
"therefore" the class action should go forward in New York. 
(Affidavit of Joan J. Harnes, dated April 7, 1972, pp- 4-5. a 
copy of which is annexed hereto as Exhibit "F")- The conclu- 
sion makes sense only on the assumption that Switzerland is 
the only other country which might provide a foru™ for this 
action. While that assumption is in fact unsound, as the af- 
fidavits of foreign law heretofore submitted by the other de- 
fendants demonstrate, the fact that plaintiff made it demon- 
strates his knowledge that IOS operated from Switzerland. 
Interestingly, in December, 1972, several weeks immediately 
prior to plaintiff’s attempted service on IOS at the London 
Address another defendant in this action (Investors Overseas 
Bank, Ltd-) had supplied plaintiff with many additional ¢cvcu- 
ments relating to the transactions herein, which upon the most 
simple examination disclose over and over that IOS’ principal 
offices were then in Geneva, Switzerland. 
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in the New York Law Journa], he might have discovered that Messrs. 


Poletti, Freidin, Prashker, Feldman and Gartner of New York City 
had been representing IOS in connection with that litigation and 
certainly could have supplied him with an active address. If 
plaintiff seriously intended to put IOS on notice of this action, 
he could very easily have done so- That he did not, suggests very 


strongly that he never intended to. 


14. It is unfortunately all too apparent from the record 
herein that plaintiff did everything possible to minimize the like 
lihood that IOS would in fact receive his original attempt at ser- 


vice or other actual notice of its status in this action- One is 


almost drawn to the conclusion that plaintiff deliberately chose 
an obscure “address,™ where IOS had no office and transacted no 
business, on the gamble that he might thereby avoid giving reason- 
able notice of his desire to make IOS a party while creating a 
tenuous legalistic argument that IOS had been served- But if this 
is so, it is submitted that the gamble was lost, because, as is 
made clear hereinabove and in the Stoltenberg Affidavit, he "ser- 
ved" IOS at an address at which IOS had no office and never had 
had an office, which was vacated in September 1972 by every entity 
even colorably related to IOS, and hence an address where IOS was 


not “found. " 


(ii) Plaintiff’s attempted service at the London Address was 
defective because plaintiff did not obtain a proper re~ 
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15. Not only could IOS not have been properly served at 


the "99 Aldwych" address, but the undisputed facts here show that 
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plaintiff did not even properly pursue or obtain a return of ser- 
vice at that address, and thus -- in contravention of Rule 4(i) (2) 
-- there is no reliable evidence that IOS received notice of its 
having been “served"- Thus, although plaintiff’s counsel asserted 
in his motion papers seeking a default judgment herein that ser- 
vice upon IOS had been attempted by registered mail, return re- 
ceipt requested, he refrained from stating that the return receipt 
attached to the clerk’s certificate of mailing plainly shows that 
proof of receipt was to go to the plaintiff’s attorney rather than 
the clerk of the court. (A copy of such proof is annexed hereto 
as Exhibit "G"-) Interestingly, in the other instances of service 
upon a foreign defendant herein, as reflected in the Court file, 
proof of receipt was properly directed to the clerk of the Court 
and not to plaintiff or his attorney. (Copies of such proofs are 
annexed hereto as Exhibit "H"-) Having failed to require @ proper 
return to the clerk, the plaintiff thereby deprived I0S of the 
clearly intended protection of Rule 4(i) of the Federal Rules of 
Civil Procedure which is designed to have the clerk, not the party, 
supervise the mailing of the summons and complaint to be sure that 
proper notice is in fact given. Had the return receipt actually 
been addressed back to the clerk, the clerk may very well not have 
been satisfied with a mere notation of the word "Refused" on the 
nvelope without any indication as to who placed such comment 
there, or what it meant- As is more fully exp™ained in the accom- 
panying memorandum of law, under the aforesaid circumstances it 
would have been incumbent on the clerk to either remail or to ad- 
vise the plaintiff to seek scme other means for achieving service 
upon IOS, perhaps pursuant to Rule 4(i)(1)(E) which permits the 


Court to direct a means of service. Certainly, the clerk of this 
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Court would not -- as plaintiff apparently did -- Simply have 
squirreled away all “evidence” that IOS had been “served” and, 
after nine months of silence and inaction, produced it only for 
the purpose of supporting an application for a $110,000,000 de- 
fault judgment. At a bare minimum, the Clerk would not -- as 
Plaintiff did -- fail to file and docket the return, which would 
have at least made it a part of the public record-* yet this 


wholly ambiguous, carefully concealed “return” -- an envelope 


Ppliance” with the requirements of the applicable statutes. The 
xecord is thus bare of any evidence except that plaintiff consist- 
ently disobeyed these requirements. Moreover, it is submitted 
that these derelictions were far from technical, but significantly 
contributed to the position of ignorance concerning its status in 
this action in which IOS remained during the critical periods in- 


volved herein. 


(iii) Plaintiff’s attempted service at the Geneva Address also 


violated the applicable statutes and rules. 


16- Plaintiff’s purported second service, in February, 


* This failure, however, did not stop plaintiff’s counsel from 
apparently preparing and obtaining, and then relying upon, 
a certificate from the Clerk of this Court to the effect that: 


the docket entries indicate that the 
defendant 1-0-S. Ltd- was served with a 
copy of the complaint and summons by 
registered mail, retiirn receipt requested, 
in accordance with Rule 4(i)(1)(D)- 
(Emphasis added. ) 


% 
¥ 


In fact, all that the docket entry says is “Filed certificate 
of mailing complaint and summons to IOS, Ltd- 99 Aldwych Lon- 
don, W-C-2 England, registered receipt No- 315970". (Emphasis 
added-) (The aforesaid certificate is annexed to Exhibit "C” 
hereto; a copy of the page of the docket sheet herein on which 


marked "Refused" -- is the sole “evidence” of plaintiff’s “com- 
the aforesaid entry appears is annexed hereto as Exhibit "I" 


& 
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1974, at the Geneva Address, was also technically and substantive-| 
ly defective- In the first place, like the "service" at the Lon- 
don Address, this second attempt at service failed to comply with 
the mandate of the securities laws that process be served where a 
defendant is "found-" In this connection, we would emphasize that 
the plain statutory language, couched in the present tense, re- 
quires a plaintiff to effect service at a present address of a de- 
fendant- But, although IOS had had its principal executive of- 
fices in Geneva during its years of active operation. by the time 
plaintiff got around to attempting service at the Geneva Address 
-- more than two years after this action was instituted, and more 
than a year after the “service" at the London Address -- IOS was 
no longer “found” at the Geneva Address- For, by that time, I0S 
had been put into liquidation in the country of its corporate 
domicile, Canada- Indeed, the liquidation proceedings against 

IOS had been commenced on August 30, 1973, more than five months 
before the purported service at the Geneva Address- Moreover, 
plaintiff was fully aware at the time of this attemptcd service of 
the fact that such liquidation proceedings were in progress, and 
that Co-Liquidators of IOS had been appointed. It is respectfully 
submitted that, under these circumstances, IOS could be “found”, 


within the meaning of the securities laws, only at the piaces of 


business of the Co-Liquidators- Just as an active coproration is 
held to be “found” only where it conducts business accivities -- 
in order to assure that actual notice of a claim is received at a 
location where decisions about the affairs of a corporation are 
made (see I0S” Memorandum of Law, p- 7) -- so a corporation in 
liquidation is "found" in the persons of its liquidators. This 


is manifest in the statute pursuant to which IOS was put into 
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liquidation where it is expressly provided that “the [insolvent] 
company, from the time of the making of the winding-up order, 
shall cease to carry on its business, except in so far as is, in 
the opinion of the liquidator [or liquidators], required for the 
beneficial winding-up thereof ***," and that “upon the appoint- 
ment of the liquidator[s] all the powers of the directors cease, 
except in so far as the court or the liquidator[s] sanctions the 
continuance of such powers-" Winding-Up Act of Canada S§ 19, 31, 
R-S-C-, che W-10- By virtue of these provisions all decisions 
about the affairs of IOS -- including those concerning litigation 
against it -- are made exclusively by or on behalf of the Co-Liqui 
dators, and thus a substa”tial argument may be ade that IOS is 
"found" only at their places of business- See IOS Memorandum of 


Law, pp- 6-7, 11-12- Moreover, plaintiff not only did not attempt 


the Co-Liquidators, or their agents or attorneys, any notice what- 
ever of his attempted service at the Geneva Address- Once again, 
as with the “service” at the London Address, the practical result 
was to leave the individuals with actual responsibility for the 
affairs of IOS -- including the conduct of litigation against it 
-- completely in the dark that IOS had allegedly been served. 

Thus I am advised that actual knowledge of this “service” was not 
acquired by the Co-Liquidators until more than a month aftei it 
was apparently attempted at the Geneva Address. It is submitted 
that this failure by plaintiff to give the Co-Liquidators even in- 
formal notice of the service evidences his intention once again to 
make only perhaps technically defensible service -- but one that 


was in reality meaningless and perfunctory. 


* 
to serve IOS through its Co-Liquidators, but failed even to give 
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17. Even if IOS could, in 1974, have been “found" at 
some place other than its Liquidators” place of business the 
Geneva Address used by plaintiff could not have been that other 
Pplace- Indeed, your deponent has been advised that while IOS, 
technically retained a mailing address at "145" (not "147") Rue de 
Lausanne, in February 1974, when plaintiff attempted his second 
service, t* ¢ were, at that time, no IOS employees at that ad- 
dress, much less persons responsible for attending to legal mat- 
ters. Indeed, I am advised that the only persons functioning at 
the Geneva Address, in February 1974, were employees of a distinct 
-- although related -- company in the IOS complex, and that the 
service was in fact received by a purely ministerial employee of 
that other company. It is perhaps indicative of the insufficiency 
of the service upon such a person that the served papers, when 
finally forwarded to an IOS employee in Ferney-Voltaire, France, 
were, I am advised, mingled inconspicuously among numerous other 


documents and items of correspondence.-* 


18. It is finally noteworthy that like plaintiff’s 
first purported service, the “service” at the Geneva Address vio- 
lated not only the applicable statute requiring service where the 
defendant is "found" but violated the Federal Rules of Civil Pro- 
cedure relating to the manner of dispatch and return of service as! 
well. Thus, once again, it appears that both the dispatch and the 
return on the second alleged service were improper and not in com- 


Pliance with the requirements of Rule 4, since the second “service! 


* It is further notevorthy that service was not addressed to 
"I.0.S-, Ltd-", (the proper corporate name of the defendant 
herein), but rather was addressed to “Investors Overseas 
Services, Ltd-", the name of still another distinct and sep- 
arate corporation in the IOS complex. (See envelope used for 
service, a copy of which is annexed hereto as Exhibit “J")- 


192 A-§7 


too was dispatched in an envelope bearing the return address of 
plaintiff’s counsel rather than that of this Court (see Exhibit 
"J"), and that the return receipt was directed to plaintiff’s 
counsel rather than the Clerk of this Court- (Compare / 15, 


supra-) 


(iv) There are fatal constitutional] defects in plaintiff’s 

a II acca isso ntsceeprastineinisberseenipeniciciaabiadindraitieniietblaatnontiie 

19. Finally, the result of plaintiff’s attempts at “ser- 

vice" -- even if they had technically satisfied the various stat- 
utes and rules, which they did not -- was to deprive IOS of that 
timely and adequate notice which the due process clause of the 
United States Constitution guarantees to it, and thus any con- 
struction of those statutes and rules which sustains either “ser- 
vice" is foreclosed by the Constitution. If one now steps back 
and views the totality of the facts pertaining to the purported 
attempts at service herein, it is clear that they do not measure 
up to the standard of notice reasonably calculated to apprise I0S 
of this action and of its right to defend. Thus, viewing the 


facts in chronological sequence, it may be seen that: 


(a) This action was commence? in December of 1971. 
Operating on the premise that the action was one brought 
under the United States securities laws in which extra- 
territorial service by mail was available pursuant to 
Rule 4 of the Federal Rules of Civil Procedure, plain- 
tiff promptly caused such service to be made by the 


Clerk with respect to a number of foreign defendants 


ether than I0S. 


;< 
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(b) No attempt was made at that time to serve IOS 
either by mail or by any other means -- despite the fact 
that, assuming the validity of plaintiff’s premise that 
the securities laws confer subject matter jurisdiction 
here: (i) service by mail was at least arguably equally 
available as to 10S; (ii) plaintif* was fully aware of 
the then headquarters address of IOS in Geneva; and 


(iii) that headquarters address was then open and notor- 


ious. 


(c) Plaintiff proceeded to wait a full year during 
which the action was actively proceeding against I0S’ 
co-defendants without making any attempt to serve IOS, 
thereby lulling IOS into a belief that plaintiff had no 
intention of serving it- Then, in December of 1972, 
plaintiff proceeded to "serve" IOS by mailing (or caus- 
ing to be mailed) a copy of the summons and complaint. 
Still carefully eschewing the rather obvious course of 
addressing such mailing to I0S” then well-known head- 
quarters office in Geneva, plaintiff rather chose to ad- 
dress such mailing solely to an obscure address in Lon- 
don, which as heretofore detailed, was in fact not an 
address of IOS at all- However, even if it had been, it 
would at best have been that of a branch office of the 
company and not that of its headquarters or other prin- 


cipal office. 


(d) The envelope -- which bore the return address 


of plaintiff’s counsel, not that of the Clerk of rhe 


Court and thus on its face gave no indication of any 


192A-F9 


official nature of the contents -- not surprisingly was 
returned unopened and marked "Refused". Accordingly, 
whatever the technical legalities might be, the “ser- 
vice" had not accomplished the giving of any actual no- 


tice to any ICS representative of the fact of purported 


tervice. 


] 
} 


(e) Persons to whom plaintiff’s counsel could have 
communicated the fact of purported service were readily 
available- The Willkie, Farr firm had served for many 
years as general counsel to IOS, had only recently se- 
signed at the time of the bringing of the SEC v-. Vesco 
action and was actually representing another defendant 
in the present action- The Poletti, Freidin firm was 
actively appearing on behalf of IOS in the Vesco matter, 
a widely publicized action and one of which plaintiff’s 


counsel was concededly fully aware. 


(f) Plaintiff’s counsel nonetheless apparently 
made no attempt whatsoever -- formally or informally -- 
to advise any person having ties to IOS (including for- 
mer or present counsel located in New York City) of the 


“act that belated service had ostensibly been made upon | 


IOS one year afer the commencement of the action. 


(g) Plaintiff’s counsel made no attempt to docket 
any return on the alleged service, which would have 
given some public notice of his contention that IOS had 


been served. 
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(h) Instead, plaintiff proceeded to wait another 
nine months, while the basic action continued to be ac- 
tively litigated by co-defendants, and then -- two weeks 
after the commencement of the winding-up proceedings 
against IOS in the New Brunswick courts and at a time 
when the corporate affairs of I0S were in hopeless dis- 


array -- chose that moment to move for entry of a de- 


fault judgment. 


(i) Subsequently, after a conference before Judge 
Ryan of this Court, attended by your deponent on behalf 
of the IOS Liquidators, plaintiff consented to a vacat- 
ing of his default judgment on December 5, 1973, and 
while he was on notice that there were substantial ob- 
jections to his prior "service" on IOS, he chose to 
wait still another two months before attempting further 
| service- And of course, when he finally did this he 
again used an insufficient address and failed to even 
notify your deponent’s firm or the Liquidators that he 


was indeed attempting further service -- although the 


roles of the Liquidators and of your deponent were now 


It is submitted that these facts make it clear that the constitu- 
tional requisite, that sev... ‘*s mads in a manner reasonably 


calculated to give notice 4 -.4 Opportunity to defend, was not 
: in the present case, cee TOS Memorandum of Law, Point I(B). 


well known to plc .atiff. 
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Be The complaint should be dismissed because plaintiff’s un- 
excused and unexplained failure to serve IOS in a timely 
manner constitutes a failure to prosecute as to IOS 

20. Rule 41(b) of the Federal Rules of Civil Procedure 


authorizes this Court to dismiss any claim against a defendant 


si 


“for failure of the plaintiff to prosecute ***." It is respect- 
fully submit*>sd that plaintift’s lengthy, unexcused and prejudic- 
al delay in “serving” IOS constitutes a text-book case for the ap- 


iplication of this provision... 


21- Thus, the “services" on IOS were not only fatally 
defect: ve for the reasons already set ferth, but it is undisputed 
that the first purported “service” was not made until fully a year 
jor more after the initiation of this action. During this lengthy 
period plaintiff thus not only demonstrated a lack of reasonable 
diligence in prosecuting as to IOS, but was guilty of a total fail 
ure of prosecution. This conduct vis-a-vis IOS is all the more 
striking when contrasted with the fact that, as the files in this 
action clearly demonstrate, he served all the other defendants, 
except Cornfeld, within less than two months of the filing of the 
complainte This conduct -- unexplained and unexcused as it is -- 
is plainly inconsistent with the most elementary responsibility of 
a litigant, namely to pursue his claims expeditiously and in good 


faith. 


22- Plaintiff has never offered any explanation for his 
failure to effect timely service upon I0S, and indeed could not do 
so- Thus, if one assumes his premise that there is subject matter 
jurisdiction herein under the securities laws, and that IOS had 


ithe constitutionally requisite contacts to subject it to personal 


jurisdiction in this Court, proper service by mail was available 
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to him at all times under Rule 4(i)(1)(D) -- and was indeed em- 
ployed by him to serve other defendants herein -- as was service 
in the various other manners permitted by Rule 4(i). Nor is there 
any basis for any claim by him that, notwithstanding the availa- 
bility of these modes of service, IOS could not be reached by them 
in the appropriate period immediately after the filing of the com- 
plaint, and that he was somehow compelled to make no effort to 
serve IOS at that time- On the contrary, IOS’ offices were open 
and notorious during that period- Moreover, the record of this 
action makes it clear that service on IOS was not originally in- 
tended or desired- Indeed, after service by plaintiff on all 
other defendants, he went on to actively litigate as against them, 
filing motions, taking discovery ani otherwise behaving as though 
he in fact wished to secure a full and prompt determination of his 
alleged claims as against them while not including IOS at all. 
Thus, from both his conduct vis-a-vis IOS, and the contrast be- 
tween that conduct and the manner in which he proceeded as against 
the other defendants herein, it is manifest that plaintiff had no 


intention of actually litigating his claims against IOS.* 


23- This conclusion is buttressed irresistibly by the 
additional fact that after plaintiff purportedly “served" IOS, 
more than a year after the action was filed, he tonk no steps to 
prosecute as to IOS until still an additional nine months had 
elapsed, and the "step" he then took was to move for a default 


judgment ~-- at a time when IOS had just gone into liquidation and 


* As already noted herein, this purpose is readily understood 
in light of plaintiff’s counsel’s previous admission that IOS 
will probably not be able to satisfy a judgment herein (See 
fn. pe 12, Supra-)- 


| 
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its affairs were in a state of hopeless disarray, so that there 


was no practical possibility that it might appear and oppose the 
motion-* Moreover, as is fully described above, plaintiff’s mo- 
tion for a default was based upon what can charitably be described 
as at best a series of very partial representations to this Court 
about the facts surrounding the alieged service on IOS, and thus 
the facts on which the very legality of any judgment against IOS 
would depend. Further evidence that plaintiff has never had a 
good faith purpose to actually litigate his claims as against IOS 
is supplied by the otherwise inexplicable fact that, after plain- 
tiff’s alleged original “service", and notwithstanding his conten- 
tion that IOS was thereby made a party hereto, plaintiff made no 
effort to take any discovery against it -- as he proceeded to do 
with respect to all of the other defendants except Mr- Cornfeld. 
This failure is nothing short of astonishing, considering that I0S 
was, according to the allegati@ns of the complaint, the prime con- 
spirator in a $110,000,G00 scheme to defraud investors in dozens 
of countries- In this connection, we would note that on plain- 
tiff’s theory that he had served IOS he could have deposed it as a 
party but that even if it had not been served it could have been 
deposed as a non-party witness-** Moreover, plaintiff gave no no- 
tice whatever to IOS that he was taking discovery of other defend- 


ants, so that it could select counsel and participate therein. 


* An application to place IOS in liquidation had been filed on 
August 30, 1973- A provisional liquidator was appointed on 
the same day- It was less than two weeks later that plain- 
tiff moved to enter a default against IOS and did so without 
any notice to the provisional liquidator whose appointment 
was undoubtedly then known to plaintiff’s counsel- 


** Thus, two of the seven depositions actually taken by plain- 
tiff were of non-party witnesses. 
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Instead, as stated above, plaintiff (a) refrained from docketing 
the return on service; (b) gave no actual notice of the action 
in the face of the fact that the alleged service had been returned 


marked "Refused"; and (c) generally continued to conduct this ac- 


tion as though IOS were still not a party hereto. The inference 
is irresistible that plaintiff’s purpose was precisely not to 
prosecute as to IOS, but to keep it wholly in the dark that it ai 


legedly was a party hereto. 


24. Moreover, plaintiff°s dilatory and truly irrespon- 
sible course of conduct has produced a situation where IOS would 
be severely prejudiced if it were now required to begin its de- 
fense of this action. Thus, as is fully set forth in the opinion 
of Mr- Justice Dickson of the New Brunswick Supreme Court ordering 
the liquidation of IOS, there were major changes in the ownership 
and control of IOS between the time this action was initiated and 
the date on’ which plaintiff’s original “service” was purportedly 
effected. Indeed, Justice Dickson describes the condition of the 
company at that time and thereafter as one of "irrevocable disar- 
ray".* As a result, the relevant records and witnesses could now 
be assembled, if at all, only with great difficulty and at gréat 
expense- The difficulties that would confront the Liquidators are 


compounded by the fact that, during the pericd of plaintiff’s de- 


lay, certain former responsible officials were imprisoned,** or 


became fugitives, so that it would now be extraordinarily diffi- 


* A copy of Mr- Justice Dickson’s opinion is annexed as Exhibit 


“F your deponent’s affidavit in support of IOS’s alterna- 
tiv. motion for a stay of this action as against I0S- It has 
not * . smnexed hereto in order to keep the bulk of these 
page: . & Minimum. The quoted language may be found at page 
17? Gf said Exhibit “R". 


** Apparently two of such officials, Messrs- Cornfeld and Meis- 
sner have recently been released on bail- 
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cult, if not impossible, to interview them or otherwise investi- 
gate their conduct-* Nor was there any opportunity at some earlie 
point in time to memoralize their knowledge of the facts at issue 
in this action, in light of plaintiff’s lengthy failure to serve 
IOS and the impression thereby created that he had no intention 


of making IOS a party hereto. 


25. Finally, and, it is submitted, decisively, during 
plaintiff’s nine-month delay between the effectuation of his pur- 
ported original “service"™ and his motion for a default judgment, 
IOS went into liquidation and its affairs are now wholly in the 
hands of court-appointed Liquidators. Thus, if IOS is compelled 
to proceed herein: the resilt will be that -- solely because of 
Plaintiff’s delay -- the Liquidators will have to begin their de- 
fense from scratch, and the burden cf ali of the efforts that go 


into the preparation of the defense of any suit will fall upon 


———— 
~ 


them, although they have only recently been appointed, have com- 
plex statutory responsibilities to discharge in their efforts to 
es an expeditious and orderly winding-up of ivS, ar. are, 
moreover, legally obligated to act as to these r.tters with con- 
i: 
Siderable despatch- Additionally, we would note the* if IOS is 4 
compelled to proceed; al] of the expense of defending this action os 
will fall on the estate, and thus ultimately on the crediturs of 
IOS -- again, solely because of plaintiff’s delay and neglect. 
As is demonstrated in the IOS Memorandum of Law, on much less com- 
pelling siiowings of “prejudice” than this, courts have dismissed 
actions for “failures to presecute”“. Moreover, the law is clear 
* Perhaps the most serious single instance of prejudice to I0S 
occasioned by plaintiff’s delay and neglect is the fact that, 
as these motion papers were being completed, the newspapers 
reported the untimely death of Edward M- Cowett, a former top 
officizl of iOS who, I am advised, was primarily in charge of 
IOS’ ectivities in connection with the offerings at issue here- 


in, and hence was the most knowledgeable individual apout IOS’ r 
rele therein. 


| nS 
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that “prejudice” to the defendant is not really the significant 
issue, but rather the main concern is plaintiff’s lack of dili- 


gence (id- at p- 23) -- which is clearly established herein. 


26- Of course, what is said above with respect to piai 
tiff°s original attempt at service is doubly true -- and even mor 
clearly warrants, and indeed requires, dismissal of the complaint | 
-- with respect to plaintiff’s second and more recent attempt at 
service. For that second service not only comes more than two 


years after commencement of the action and more than one year af- 


taken until almost two full months of additional delay after Judg 
Ryan in December of 1973 induced plaintiff to consent to a vacat- | 


ing of the default judgments against IOS and Cornfeld. 


ter the first defective attempt at service, but was not even : 

27. It is respectfully submitted that these circum- | 
stances demonstrate that plaintiff’s conduct of this lawsuit ast 
IOS has been a series of dilatory and almost harassing acts and | 
omissions, wholly inconsistent with the obligations of a respon- | 
Sible litigant. 


C- The complaint should be dismissed as to IOS because, even 
aside from defects in the manner of service, IOS is not and 


was not subject to the personal jurisdiction of this Court. 
28. The complaint should be dismissed not only because 
IOS was not preperly or diligently served, as is fully demonstra- 
ted by the facts heretofore set forth, but, further, because it i 
clear from the record herein that 10S was not and is not now sub- 
ject to proper service in this action since it appears that IOS 
did not engage -- and does not now engage -- in any significant 
corduct in the United States. Of course, the Court could not con- 
st)‘ cutionally acquire jurisdiction of IOS unless it had tiie requi 


site minimal contacts with the United States, either at the time 


=«30— 
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of the events giving rise to the alleged cause of action, or at 
the time service was purportedly made- However, plaintiff has 
not shown that IOS did indeed have the requisite contacts, al- 
though the burden clearly rests on him to do so. (See IOS Memo- 


randum of Law, p- 26.) 


29. Indeed your deponent is advised that at all rele- 
vant times herein -- and particularly in 1969 at the time of the 
offerings at issue in this action, in 1972 when plaintiff first 
allegedly served IOS herein, and thereafter -~ I10S was a foreign 
corporation and its principal business, as disclosed in the very 
prospectuses on which plaintiff claims to have relied, was the 
sale of mutual funds through its affiliated companies “interna- 
tionally outside the United States”. (Emphasis added.) (Prospec- 
in, p- 9 (a copy of which is annexed hereto as Exhibit "K")).- 

| Its own stock was at no time listed on a United States ica 

| exchange nor was that of any of its affiliated or subsidiary com- 
panies. Additionally, and perhaps decisively, IOS was at all rel- 
evant times subject to an Order of the Securities end Exchange 

| Commission, dated May 23, 1967 (the "SEC Order") which expressly 

| provided that "IOS *** shall conduct no activities subject to the 
jurisdiction of the Commission", and that "no IOS officer, direc- 
tor or employee shall engage in any activity subject to the juris- 
diction of the Commission". (SEC Order qq 1(a), 5(a)-) (A copy of 
the SEC Order is annexed hereto as Exhibit “L"-) By way of back- 
ground, your deponent respectfully notes that he is advised that 
the SEC Order was offered and accepted in settlement of Commission 
proceedings which had been instituted in 1966, when IOS was a reg- 

| istered broker-dealer, challenging the legality of various busi- 


ness activities of IOS itself, a wholly owned subsidiary of I0S, 


and certain senior officers of I0S- The Order (which terminated 


o 


. . . 
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he proceedings without any findings as to the alleged illegali- 
ies) specifically directed (among other things) that IOS with- 
raw its then existing registration as a broker-dealer; dispose 

f its interest in, and terminate all relationships with one of 
its United States affiliates; cause the dissolution of others; 
rovide means whereby American interest-holders in a related com- 
any could terminate their ownership in that company without loss; 
nd engage in no activities subject to the jurisdiction of the 
FTommission- The SEC Order also directed that I0S and all of its 
ffiliates shall “cease all sales of securities to United States 
itizens or nationals wherever located, except for (i) offers and 
ales out e of the United States (and its territories, posses- 
ions or commonwealth subject to the jurisdiction of the United 
States) to officers, directors and full time personnel of IOS and 


it subsidiaries ***." (Exhibit "L", { 4.) 


' 30- As a result of the SEC Order, IOS would have been 
subject to contempt sanctions in the proceedings in which the Or- 
er was entered had it conducted any business activities in the 
nited States. We would respectfully emphasize that the Order 

hus established a standard of conduct for IOS of the utmost 
strjngency: IOS was forbidden not merely from engaging in conduct 
that violated any provision of the securities laws, but in effect 
from engaging in any conduct within the Commission’s jurisdiction, 


hether otherwise in compliance with the law or not-* 


With specific reference to IOS” conduct in connection with the 
1969 Offerings themselves, see { 31, infra, it is especially 
noteworthy that, according to information furnished to your de~ 
ponent by prior counsel for IOS, the SEC has at no time asserte 
that 10S was acting in violation of the SEC Order. Indeed, to 
the contrary, there was extensive correspondence between the Con- 
mission and counsel for the underwriters and for IOS -- which I 


{Footnote continued] 
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31- It should be apparent from the foregoing that if 
there is any basis on ich jurisdiction over the person of I0S 
herein could conceivably be predicated, it must be that 10S’ con- 


duct in connection with the 1969 Offerings themselves subjected 


{Footnote continued] 


* am advised has ween produced by defendant Investors Overseas 
Bank Limited ("“IOB") to plaintiff for his inspection -- from 
Which it appears: (a) that the SEC was informed of the of- 
ferings in advance of them (see letter of Shearman & Sterling, 
dated August 7, 1969, inmnexed hereto as Exhibit "M"); (b) that 
subsequent to the offerings the SEC requested information 
“in order for us to consider whether the offering was in rae 

| 
! 
| 


compliance with the Commission’s order of May 23, 1967" (see 
letter of Allan S- Mostoff, Esq- dated September 25, 1970, an- 
nexed hereto as Exhibit "N"); (c) that the SEC was thereafter 
suppliea with the information requested (see letter of John S. 
D’Alimonte, Esq- dated December 15, 1970, annexed hereto as Ex- 
hibit “O"); and (d) that the Commission did not assert juris- 
diction. (The voluminous attachments to the last-mentioned 
letter have not been included in the interest of keeping the 
bulk of this affidavit to reascnable proportions, and because 
they may be found as Exhibit "D" to the affidavit of Anthony F. 
Phillips, dated October ‘0, 1973, previously filed herein.) 


that IOS was not "conduct[ling] *** activities subject to the 
jurisdiction of the Commission” in connection with the 1969 Of- 
ferings, it is submitted that the evidence of apparently satis- 
factory compliance with the Order and the lack of any action 

by the SEC is strong proof that IOS did indeed, as the SEC 
Order contemplated, confine its activities in connection with 
the 1969 Offerings to places outside the United States. 


While no contention is made that the SEC has definitely found | 


It should be noted that the correspondence referred to above 
also includes a letter from SEC attorney John Heneghan, dated 
August 24, 1°69, in which he states in substance that sales 

to U-S- citizens resident abroad would be subject to the regis- 
tration requirements of the Securities Act. (A copy of this 
letter is annexed hereto as Exhibit "P".) However, this point 
-- which in the context of an earlier letter from the Commis- 
sion dated June 6, 1969 (a copy of which is annexea nereto as 
Exhibit "Q"), clearly relates to sales by a registered broker- 
dealer -- is not relevant to the issue of whether IOS conduct- 
ed any significant activities in connection with the 1969 Of- 
ferings within the United States. 
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it to “long-arm" jurisdiction in an action purportedly arising 
therefrom. However, it is submitted that the record completely 
fails to establish that IOS engaged in any conduct in the United 
States in connection with those offerings that would make it amen- 
able to the process of this Court- Indeed, the factsas plaintiff 
himself has developed them show that IOS” conduct provides no b?- 
sis for the assertion of jurisdiction. Thus, the record that 
plaintiff has developed in his extensive discovery on subject mat- 
ter jurisdiction -- which is equally relevant to the in personam 
jurisdiction question insofar as it relates specifically to the 
activities of IOS -- demonstrates that all of IOS’ material acti- 
vities in connection with the 1969 Offerings were conducted in 
Geneva, Switzerland or elsewhere outside the United States. Since 
these record facts have already been discussed exhaustively by 
virtually every other defendant herein, your deponent will not 
burden the Court with any further detailing of them- However, by 
way of summary, it is noted that the following relevant factual ; 
matters have been conclusively demonstrated both in plaintiff’s 
own record and in the motion papers of the other defendants, and 
establish that I0S did not subject itself to the jurisdiction of 
this Court by virtue of its conduct in connection with the under- 


lying transactions involved herein: 


(a) the 1969 offerings were by their express 
terms, as set forth in the prospectuses, in- 


tended to be made outside the United States; 


(b) the lead underwriters were selected by Ios 


-34- 


(c) 


(da) 


(e) 
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abroad, and the corporation of the underwrit- 


ing group was decided up» abroad (Knowlton 


Deposition, pp- 14-15; Coleman Deposition, pp- 


53-54); 


the agreement among underwriters, underwrit- 
ing agreement and selling agreement in the 
offering led by Drexel Harriman Ripley Inc. 
("Drexel") expressly restricted offers and 
sales to places outside th>* United States [Af- 
fidavit of George P- Bischof, dated October 
31, 1973 (the “Bischof Affidavit"), { 3, and 
Exhibit "A" thereto; Affidavit of Peter 
Grandin Gallichan, dated November 7, 1973 (the 
"Gallictan Affidavit") 87 Affidavit of 
Jacques Henri Warmelink, dated October 26, 
1973 (the "“Warmelink Affidavit") 7; Affida- 
vit of Hugh Meyer Sassoon, dated November 7, 


1973 (the “Sassoon Affidavit") { 8) 


certificates of compliance with this restric- 
tion were executed by all underwriters and 

dealers to whom the lead underwriters sold 10S 
shares (Bischof Affidavit 44, 7 and Exhibit 


"B" thereto); 


similar certificates were obtained by J-H. 
Crang & Co- in connection with the offering 
underwritten by it [Affidavit of Anthony F. 
Phillips, dated October 30, 1973 (the “Phil- 


lips Affidavit") 3, and Exhibit “B" thereto] 


| 
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(f) all sales transactions in the Drexel offering 


were made in Europe (Bischoff Affidavit { 11; 


Sassoon Affidavit 49; Gallichan Affidavit 


q 9; Warmelink Affidavit ¥ 8); 


(g) no sales were made by Crang to clients with 
United States addresses (Phillips Affidavit 
q 5; Affidavit of Frederick V- McAnn, dated 


December, 1972, Y 2); 


(h) the relatively few sales by Investors Overseas 
Bank to United States citizens were made only | 
to employces of IOS and its affiliated compan- 
ies, were consummated outside the United 
States, and were made in compliance with the 


SEC Order which permitted such sales (Phillips 


Affidavit 4, 7nd Exhibit "D" thereto);* 


As to IOS’ compliance with the SEC Order, see fn-, p- 32, 


supra- As to sales generally, it is significant to note that 
there is no showing at a.’ that IOS made any sales in the of- 
fering in which plaintiff participated, i-e-, the I10B offering. 
On the contrary, it is clear that the IOB offering was a second 
ary offering and that the sellers were shareholders of IOS, not 
IOS itself. It is further significant that despite plaintiff’s 
bold assertion that his “purchase was made ir New York" (Atfi- 
davit of Howard Bersch, dated May 12, 1972, p- 1) the underly- 
ing documents submitted by pleintiff himself wholly fail to 
prove or even support that crucial assertion, but appear rather 
to demonstrate that that single sale in question was specifi- 
cally structured to be, and was, consummated outside of the 
United States. Thus, Exhibit "A" to Mr- Bersch’s affidavit 

-- a “Public offering subscription form for common shares of 
IOS, Ltd." -- seems to inGicate that plaintiff was “subscrip- | 


ing" for shares that would be “purchased” on his behalf by iIn- 
vestors Overseas Bank Limited, which was itself operating out 
of Switzerland. The foregoing is particularly pertinent, in | 
licht of the settled principle, discussed in the Memoranuum of | 
Law submitted herewith, that where the parties to a transaction 
have structured it with an eye to its jurisdictional conse- 
quences, that intention should be give., effect, whenever pos- 
sible- Accordingly, it is submitted that there is 10 basis for 
finding that IOS is amenable to the jurisdiction of this Court 
with respect to the purchase of stock by plaintiff. 


EE RR SN 
LYZAW105 
(i) no significant actions, and particularly no 

representations in connection with the offer- 
ings were taken or made by any oi ve defend- 
ants in the United States (Murphy Deposition, 
p- 116; Coleman Deposition, pp- 84-85, 93; 
Ruegger Deposition, pp- 33, 39; Bischof Affi- 
davit 4 8-11; Phillips \ffidavit % 2, 5; Af- 
fidavit of Gilbert S- Bennett; Esq-, dated 
October 30, 1973, { 2; Affidavit of Edward J. 
Ross, dated October 31, 1973, {fl 6-8; Gal- 
lichan Affidavit 4 7; Sassoon Affidavit { 7; 


Warmelink Affidavit { 6).* 


Plaintiff has offered absclutelv no evidence that IOS distrib- 
uted prospectuses or otherwise made representations in the 
United States- Jndeed, the only reference to a prospectus on 
any of the offerings even being present in the United States 
prior to the sa es of stock appears to be plaintiff’s prior 
statements herein that “One [of the prospectuses], I do not 
remember which, may have been available tu me at my office” 

and that the others “were available to me at my office” (Plain- 
tift’s Answers to Interrogatories, dated February 1, 1972, 
p-6)- These statements, at the most, establish that there 

were copies at plaintiff’s office, at some point in time -- 
hardly surprising or significant in light of the fact that the 
same Answers establish that his company “acted as a consultant 
to I0S" -- but not that the propsectuses were directed to 
plaintiff himself; moreover, carefully couched as they are in 
the passive voice, they wholly fail to establish that 10S dis- 
tributed them at ali- Additionally -- and astonishingly, con- 
sidering how obviously crucial this matter is not only to the 
issu> of pexsonal jurisdiction over IOS, but to the fundamental 
issue of subject matter jurisdiction -- the only "evidence" 
bearing on whether any representations were made to plaintiff 
himself -- his statement (subsequent to the above Answers to 
Interrogatories) that “one [of the prospectuses] was mailed to 
my home in New York," Affidavit of Howard Bersch dated May 12, 
1972, p- 2 -- is directly contradicted by the earlier statement 
that "None of the prospectuses were mailec to my home-e" Plain- 
tiff’s Answers to Interrogatories, dated February 1, i972, p+ 6- 
This kind of contradictory testimony is entitled to no weight 
whatever. Furthermore, even if the first of these stacements 
is entitled to any credence, plaintiff again expresses himself 
in the passive voice and refrains from naming the person or en- 
tity who allegedly mailed him the prospectus. 


{Footnote continued] 


+ 
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It is respectfully submitted that this evidence demonstrates that 
the underlying transactions here were entirely foreign offeriags 
and sales, and hence that this Court does not have jurisdiction 


over IOS by virtue of claims arising from the 1969 Offerings. 


32- Finally, your deponent would note that, at the date 
hereof and in February 1974, when pluintiff’s second attempt at 
service was made herein, it is and was clear that IOS continued 
to be outside this Court’s jurisdiction. Thus, by virtue of the 
pending liquidation of IOS, commenced in August 1973 and now going 
forward in Canada, it is manifest that IOS” activities have been 
extremely restricted. Indeed, in view of the mandate of the Wind- 
ing-Up Act, pursuant to which IOS is being liquidated, it might be 
argued that iOS is no longer conducting “business” at all -- in 
any jurisdiction -- but rather is merely being “liquidated” for 
the benefit of its creditors and shareholders. In any event, af- 


ter consultation with the agents of the IOS Liquidators, I have 


{Footnote continued] 


It is further noteworthy that the present record establishes 
that Mr- Edward Cowett, one of the officers in charge of the 
offerings for IOS, issued instructions to all IOS managerial 
personnel, wherever located, that no press releases, inter- 
views, conferences of any kind in connection with the offer- 

ing be held- (Coleman Deposition, p- 136-) Nor does the 

record bear out the allegation in the complaint (4% 2(g) (iv); 
10(e)) that, notwithstanding this directive, acts constituting 
“gun-jumping" and “market priming" were committed by IOS in 
this country- Indeed the only question asked in all the seven | 
Gepositions about such activities was as to whether “Mr. Corn- | 
feld appeared before any association of security and lists 

{sic presumably, “analysts"] in this country at or about the | 
time of the IOS public offering?", to which the answer was: | 
“I don’t know.“ (Murphy Deposition, p- 125.) (In this connec- 
tion, we might point out that the book of which plaintiff’s { 
counsel submitted two chapters with his affidavit dated May 

12, 1972, discloses that the appearance to which he is appar~ 
ently referring was made on February 4, 1970, more than three 
months after the offerings closed. CC. Raw et al-, "Do you Sin- 
cerely Want to he Rich” 7 (1971)~-) 
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been advised, and so advise this Court, that IOS is not now en- 


gaged in any activities in the United States, except for the con- 


tinuing involvement in certain litigations and proceedings pending 


here which are totally unrelated to the subject matter of this ac- 


tion. 


De The complaint must be dismissed for lack of subject matter 
s . 

33. The complaint herein must be dismissed for the addi- 
tional reason that plaintiff still cannot show -- more than two 
years after this action was filed -- that this Court has jurisdic- 
tion of the subject matter of the claims alleged in the complaint. 
Indeed, plaintiff is unable to do so notwithstanding the fact that 
virtually all of the prior proceedings herein have been devoted 
almost solely to the precise issue of subject matter jurisidction. 
Thus, pursuant to an Order on Consent of this Court dated December 
27, 1972, by which plaintitf obtained the right to take discovery 
as against six of the defendants on the issue of subject matter 
jurisdiction (a copy of which is annexed hereto as Exhibit "R"), 
plaintiff conducted seven depositions upon oral e.:amination of 
p>~ties and witnesses; additionally, he called for and obtained 
substantial document production by those parties. As against de- 
fendant Investors Overseas Bank Limited, he sought and obtained 
an oral stipulation with its counsel herein pursuant to which a 
substantial quantity of documents was proui:ced to him- By furthe 
Order of this Court, dated April 2, 1973, the plaintiff was di- 
rected to complete discovery on jurisdiction under the Order on 
Consent by September 1, 1973- And, as the Court is no doubt 
aware, there were then filed motions by all of the defendants, 


challenging inter alia the subject matter jurisdiction of this 


Court. 


i. 


aU Or eee oe n 
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34. Yet as is evident from the record thus compiled, and 


is described in detail in the motiun papers of the other defend- 
ants herein and in the attachments thereto, there has not been and 
cannot be any showing that the matters complained of by plaintiff 
are within the subject matter jurisdiction of this Court. Rather, 
the record shows that in all material respects the transactions 
involved here were foreign transactions, structured and conducted 
pursuant to the laws of other jurisdictions and in such a manner 
as to preclude any application of the United States securities 
laws- Here again, it would serve no useful purpose to reiterate 
the detailed evidence establishing the foregoing -- the other de- 
fendants have done that at great length: Moreover, to the extent 
that I0S’ role in particular is of relevance, it has already heen 
discussed herein with respect to the personal jurisdiction issue. 
For the aforesaid reasons, it is respectfully submitted that the 


Court lacks subject matter jurisdiction. 


E- The complaint must be dismissed for lack of subject 

matter jurisdiction at least as to purported members 

of plaintiff’s class other than American citizens 

xesident. in the linited States: ie 

35. It appears that plaintiff will ultimately pin all 

his hopes of sustaining subject matter jurisdiction herein on the 
fact that a trivial number of resident United States citizens -- 
all of whom appear to have been in one way or another associated 
with I0S -- were purchasers of some of the shares involved in one 
of the three 1969 Offerings. It has been demonstrated by the othe 


defendants in their motion papers that the involvement of United 


States citizens as purchasers, by itself, and even together with 


certain other immaterial contacts with the United States would be 
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insufficient to establish subject matter jurisdiction in this 

}Court even as to such United States citizens. Nevertheless, your 
| deponent respectfully submits that even if subject matter juris- 

diction under the securities li 's can be based upon the mere fact 

that a purchaser of securities was a resident American citizen 
l-- which is highly doubtful, see I0S Memorandum of Law, p- 35 -- 

this circumstance cannot be relied upon by foreign nationals or 
non-resident citizens at tinek where, as here, they purchased od 


stock (a) outside the United States, (b) in a foreign corpora- 


(d) with the intention and anticipation that their purchase was 
subject to the laws other than the laws of the United States (See 


Memorandum of Law, pp- 35-36). 


tion, (c) not listed on a United States securities exchange, and 
36. There can be no dispute that the foreign purchasers 
in the 1969 Offerings clearly belong in the foregoing category, | 
and thus any claims asserted by them would not be within the sub 
ject matter jurisdiction of this Court- Under the circumstances, 
it would appear that both in logic and indeed as a matter of law 
-- as very recently pronounced by the Supreme Court of the United 
States in Zahn v- Interna’.iona] Paper Co- _.___—~*U-S- ___s 94 S-Ct- 


505 /1973) -- their claims cannot be brought within the jurisdic- 


tion of this Court by virtue of the class action device- Thus, 


the IOS Memorandum of Law clearly establisnes that in a class ac- 
tion of the nature involved here the complaint can only be pursued 


by those members of the class who are individually and jndepen- 


dently able to satisfy the required jurisdictional elements of 


their cause of action- They cannot bootstrap themselves by the 


| jurisdictional status of the class representative. Accordingly, 


we may be said about the ability of a United States citizen, 
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uch as the single named plaintiff, to establish subject matter 


A jurisdiction over his claims, it is evident from the record herein 
4st 
hat the foreign purchasers whom plaintiff woul aiso make part 


f his class must be disqualified from pursuing their claims here- 
in because they cannot independently estak‘ish appzop-iate subject 


atter jurisdiction. 


37- Under the foregoing circumstances it is respectfully 
ubmitted that this Court should at the very least dismiss the 
omplaint herein for lack of subject matter jurisdiction insofar 


s it purports to assert claims on behalf of foreign purchasers. 


Conclusion 
For all of the foregoing reasons it is respectuflly re- 


uested that plaintiff’s complaint as against IOS be dismissed. 


Abd. VIL peee 7 


Herbert M. Wachtell 
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z= ea (3) Section 17 of the Exchange Act relating to an” * ° bh 
"" *"* 4, alleged failure to preservé and produce. Beta - 
ng ee. tain books and recor@< of 105 and ICS recuired | ag : 
at to be maintained, preserved and made avatlable gies ; 
lenetig te * for inspection by registered brokers and dealers : 
oe Fora + under said Act. .° °, 7 Mag Ee . ; 
e° , 4 ‘ re oe fos ° ; Soi ae : 4 “, 
ore a -* i oo ’ . ‘ : - ee «* i my 
. " Respondents have shanties an Offer of Settlement under , | - Ss 
which they propose that the procecding be terminated without ony . P 
£indings as to the forcgeing allegations, and se that Purpose , Cy 
they stipulate and agree as follows: | was: ek the Paige wa 
gt Be SERS ty eee a a oe ed tae ‘ Re TE ac as F 
eT er ae ee ke ae ee Mae 8 0? #00 Fan .¢, 03 3s due A a, Mee 
. 0 eg. Rie ° s $° 8, , en) a Mb Ay, . ‘2° es fhe 
; os i Oe ee, oe ee wate e Case agg vee 
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Le 1,.0.S,, Ltd. (S.A,) ("10S") is registered with 
. the Conmission as a broker and ucaler. Investors Continental : 
| *. Services, Ltd., a wholly-owned subsidiary of LOS, is veg! tered 
with the Commission as a broker and dealer. '1.C,S., Ltd., a 
wholly-owned subsidiary of 10S, is registered with the Comaission 
‘ ' aS a broker and dealer. 10S and 1,C,.S., Ltd. shall cach with- 
. draw {ts registration us a broker and dealer, such withdravals a 
2* * to be effective upon the entry of the Order by the Commission °°; ° 
- * based on this Stipulation, ‘Investors Continental Services, Ltd. 
: shall comply with the procedures provided in paragraph 2(a) 
May below. Accordingly, 10S and its affiliates, including The Fund . 


we °° of Funds, Ltd. ("FOF"); International Investment Trust, Ltd. = 
oi. GILT") ‘and any investment company affiliated with any of the a Pad 
. foregoing which may nov or hercafter be organized, their om 


2 respectiv. affiliztes and investment advisers (but only to the “ 
O extent that the: activitics of such advisers relate to ps a asf 
* the foregoing persons), shell conduct no activities subje 
. ©  , to the jurisdiction of the Comission as hercinafter defined, 
}° pte * except -as otherwise provided pcg a ees 
: Pepianer ae 3 “4 2." Ca) 10S shell, within ninety ($0) days aft... ee ¥y 
: . entry of the Order based on this Stipulation, either dispose ~? ie 
* 4 (after notice to and with the consent of the Coxzission) of its” i 
aye See interest in Investors Continentel Services, Ltd, ("ICS") to a: * oS me 
ee ek person independent of and not directly or indirectly affiliated : 
“  (?.with LOS or rerge ICS into Irvestors Planning Corporation of ~ 
«*,. America,’ with ths iatter-as the syrvivor corporation ("IEC"), 
4. zy" Pa "Se sae tS ; . 
Pe hoa *. *. (b) Within sixteen (16) months after entry of 
°'s " -* the Order based on this Stipulation, unless such tine is 
ot extended in the Commission's discretian, ICS shall sell, . 
transfer or otherwise dispose of its entire interest in IPC 
“) « to a person who is independent of and not directly or indirectly. : 
. : affiliated with LOS; or within fourteen (14) reonths.after entry ° eos 
2°, + ©£ the Order based on this Stipulation by the Cozzission (unless 
% .e* + 6buch tine has been extended by the Conmmiss‘on), 10S shall mak 
: final arrangenente satisfactory to the Ceswission, in the . maby 
i Coamiscion's sole and abcolute discretion, to otherwise renove ; 
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10S fro any direct or indirect cortrol over the ranagemwcnt 

and policics of IPC, During such perfods,-no respondent shall 

Yemali or become an employee, officer or director of IPC, 


(c) Within one hundred twenty (120) days after 
entry of the Order bvascd on this Stipulation by the Cormiosion, - 
1) 10S interest in IPC shall be placed in a voting trust, the 
terms and independent trustees of which shall be acceptable to 
the Compission, The trust shall continuo until 10S hag conplies 
with the provisions c£ paragraph (b) above. i 

‘ “ 
" “(d) 10S ‘shall give the Comission notice of ,any 
proposed transaction referred to in paragraph (b) thirty (30) 
days prior to the effective date thereof. said notice to =: : 
& statement of all circumstances of any such ‘transaction, and * 
such transaction shall be effected only upon cons rent of the + 
Commission, S 3 fel ayers : ; Tek 


Ae) Upon eevetiiines with psregraph (b), neither. °° 


IPC nor any officer, director, stockholder or enpleyee of IPC , 
shall own stock of 10S or its affiliates (except for current 
holdings by such persons as investors in -he 10S Investoent <-"* 
Program, LIT or FOF), except as otherwise approved by the’: ‘ ~ 
Comnission and except thet present 1PC employees who own 10S 


stock at that tine may thereafter continue their enployrent —* 


with 1V¥C for no more than one (1) year i£ such continued 
employment {3 reasonably required by tha pergen not diroctly 


: or “ndirestly affiliated with LOS veferred to in paragraph () 


* Directions Fund, Inc, shall each adopt a plan of complete’ .%. *. 


abode, and has been approved by the Comission pursuant. to 


paragcapn (d) above, ages ‘aes - . oe thet ont? 

y . ‘ ‘ Pe i ‘ . ae A = — . 
. 3. (a) Within five (5) days after entry of the '. #2: 
Order based on this Stipulation, Tie York Fund, Inc., ae Ye a 


The Alger Fund, Inc., The Douglas Fund, Inc. and Computer ©-- -'s 


‘Liquidation and dissolution, Such liquidation shall ba ..*.  °: 
effected os to at least 50% of net assets of each such aot 


‘¥Yegistercd ccempany on or before uly 15, 1967 and sheli be «'+ s+. 


completed on or before October 10, 1967. ° ‘ 


“ o) Tunodtatety upon the entry of the Order *’ 
_ based on this Stipulativn, each of said investment conpaaica, . 
" chal cease to cffect an’ transactions in securities except 
for piirposes of cffectin, the plan of complete liquidation 
and discolution provided herein, ‘ 


e eee *. a \ ee ¢ . : = se 
. . é ; > . . 
. . +, 
e e *’ ee ¢ re ae be hee 


whit and shall on or before such date fite the application sect ., ,..- 
s- oy forth in paragraph (c) above. On or before August 15, 1967 . ee 
ey FOF shall have cithor completely liquidated FIG or have cold :°..., 
*. - (after notice to and with the consent of the Commission) its oe 
° " entire stock interest in FIG to a person who is independent 7 5 
of and not aareerty or indirectly affiliated with 10S. ; ee 
Pl e° 7 ‘~ “¢ ‘ 
! be 4. mon entry of the Order based on thie Stipulation, °,,, 
: {os and all of its affiliates shall cease all sales of epee e 
1. Becuritics to United Statcs citizens or nationals wherever Re 
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(c) Imacdiately upon effecting the plan of ; 
complete liquidation and dissolution described herein, cach 


of said investment cocpanics shall file with the Comaicsion 3; . 
ah application pursuant to Section B(£) of the Investeent! , 
Company Act of 1940 for an order declaring that cach said! 


~~ Po 


‘bee dedly has ceased to bo an investcent corpany, ° ee nick 
Q > (d) Financial Institutions Growth Stock Fund, 
Inc. ("F1G") shall effect a liquidation as to all of its net 
asscts except for $1,000,000 (no core than 257% of which shell ,, 
consist of marketable securities) on or before July 15, 1967,. 


located, except for (4) offers and sales outside of the 
United States (and its territories, possessions or comzonwealth :; 
subject to the jurisdiction of the United States) to officers, 
directors and full-time personnel of 10S and its subsidiarics; 
(ii) sales by iPC; and (iii) sales by Pension Life Insurance 
* Company of eas: as provided in paragraph 6. 
* fe 
5." ta) Upon entry of the Order Based on this 
Stipulation, no 10S officer, director or employee shall engege + |'. 
in any aonsvary subject to the jurisdiction of the Corsission. 


. 
r ath Sok . ¢ 


Pe: (b) ‘While no “10s person, as that tern is + a ie 
. defined below, has any present intention of terminating :, 
his present affiliation with 10S, such person shall not in... 
any event engage in any activity subject to the jurisdiction , : 
‘of the Comission except (i): to the extent nccessary to gst 
consummate the arrangements referred to in paregreph 2 ebove, . 
or (11) upon prior notice to and with the approval of the : 
Commission, ‘ yar Boe ae”, - 


‘(e)+ The tezm 10S person means any person who ; 
is a respondent in, this procecding and who at the date of:. P 
this Stipulation is an officer or employca of 10S or any i 


of its atiiliates. saa te * hea! ve . 
° . € x 5 Di. = * re ee oo ve, r ‘if ° a 
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: uae . 4 ey: P 
. . 6. (a) 10S and its affiliates, including any of : 
a ° their officers, dircetors, controlling pg¢rsons oF any persons , 
‘a acting directly or indirectly on their behalf, shall not, *e 
++, ¥f  @xeept upon prior consent of the Comzicsion, acquire, directly . 


or indirectly, any controlling interest in any {inancial entity 
doing business in the United States, {neluding but not linited — 
to a broker-dealer, investnicent company, investrent advirer, bank 
. or ciwftlar entity, or any other business whose activitica ’ 
‘. directly or indirectly are subject to the jurisdiction of the 
.« Commission; provided, however, that any © ‘he aforenenticacd fale 
7» . persons nay purchase interests, includins voting securitics, 
* . $n any such financial entity if such intcrcsts are not, in the 
aggregate, controlling interests but, as to investment cozpanics,- 
” such purchases chall be subject to the provisicas of paregraph 7. 
ct 4 The -aforenentioncd persons may, however, acquire'a controlling : € 
interest in any financial entity vhose principal business is 


_ «without the United States and which carries on ne business : A ee 
a subject to the jurisdiction of the Commission. ‘ ; 2 e 
“ae (b) 10S and affiliates may retain their interests ‘ 


in Pension Life Insurance Company of Acerica ("Fension") provided . 
that Penston conducts a normal and customary insurance business. 
ate Such business shall not include the offer or cale of variable 
. annuities or other security interests subject to the jurisdiction 
.* ..." Of the Comission, It is further agreed that Pension shall not 
smake any public offering of its securities unless such offering 
.¢ *. ds made through a registered broker-dealer Who is independent 
«= "+ o£ Pension, 10S or any of their affiliates. The foregoing oe "oi 
: provision shall not appiy when Pension is waking an offering 
of its cecuritics on a pro rata basis to its existing stockholcers. 
ay cwae 10S may transfer its interests in Pension to IPC, bt ee E 


Fe th 7. (a) 10S will cavse FOF, or any other investrent 

: company affiliate of 10S, to make only such further purchases 
of cheres of TregrsCered) investment companies as'are within the |, * . 

- “[imitations of Section 12(d)(1) of the Investment Company Act - 


_ as if applicable. f : th 
ae ’ * (b) 10S will not seck:or accept directly or get ate ; ° 
{pdirectly representation on the board of any registered 
ae investment company or investuent adviser ov underwriter (other Ua 
than IPC, during the periods ect forth in parograph 2(b)) thereto. 
PUM al iets aie Anan! neh fe 6 TM ew te OME! + & 
2 » ’ é art e ae “te pi %. ghretters ofp tt tee? . 
e he - m ° 6.750 . ‘ as . e : ° 
‘ e ; ‘ : ‘ .. a * . hg | : 
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RR “(ce) 10S will cause FOI, or any other investisent fet 
: Compaay affiliate of 10S, to abids by any law passed by Congreso. ere 


in ths future which 1s applicable to foreign investment corpanios 
which invest in whol2 or in part in chares of registered © 
investment companies, whether or not such‘law is rade diroctly 


te applicable to such forcign investment companics. 
% : . s k ey a ee ‘ ovens : 
8. "Since 10S will, pursuant to the terms and conditiong = °. 
: . of this Stipulation, conduct all of its sccuritics activitics Ge es ae 
te outside the jurisdiction of the Cosmission and limit ell future ‘* * 7 
| salccs to foreign nationals only, it agrees as a part of this oS 
Stipulation to offer, withir a reascncble pericd of time, to ae 
+ persons who purchased interests in FOF who were cither members *: - oe 
of the arncd forces, other coployces of the United States, or +" °“. . * 
- Yesidents of the United States, its territories, possessions oo _ o% 
ie ‘! 1) or commonwealth subject to the jurisdiction of the United States," -..°** = 
the opportunity of substituting under terns satisfactory to the oe f ae 


Ste Commission, shares of registered investcent coapanics for their. 
aa interests in FOF or of exercising other options which would rae 
| : sos terminate any continuing or further ownership of FOF interests, y 


[oe a ag Re 9, OS and FOF will supply, on a regular periodical’-. «‘ ¢ % 
“ . basis, inforzation that the Comission may requect concerning » ° 

thoir operations to show compliance with the terms of this 

ee Stipulation, ee : ae 


See hs 10, It shall be a breach of the terms of this Stipulation ; 
. _ for 10S, or any affiliate, or any’person, or any 10S person ei eS” ee 
ate: directly or indirectly controlling or controlled by any of ee Caste 5 

- * * the foregoing, to do any act or thing which would be a breach 
J 4 of this Stipulation through or by weans of or on behalf of ye 
5 ©) . any other person, including any individual, corporation, ane 
: partnership, association, joint stock company, business trust “ . 
e < or unincorporated organization. | f : : ees 
*. Scar “Jl. If at any tine, subsequent to the acceptance of ; 
°° this Stipulation, it appzars that any term or condition of the 
* 4. Stipulation has been breached by respondents, the Comnission 
may, upon thirty (30) days notice to respondents, order 4 . : 
hearing be held at a place designated by the Coroission to 
* 4 determine only whether a breach of such Stipulation occurred ae 
Rig and to afford respondents an opportunity to deny that a breach ° ee 
. Oteurred or to ertoblish mitigating circunstances with respect ‘ 
|e - to cuch breach. | For the purposes of such proceedings, service 
‘ e- eo * oe 8 6 a sa J 
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may bo duly made on respondents by mailing a copy of the notice 

for hearing to the last known address of 10S, 1£ respondents ’ 
, foil to appear at such hearing, of ‘ehich they have been duly :* 
" notificd, or upon such hearing if the Commission finds a breach 

of any term or condition of the Stipulation, thie Comission nay, 
‘without further proccedings, deem respondents to bo in default 
of its Order for Proceeding In the Matter of 1.0.S., Ltd. 
(S.A.), ct al., of February 3, 1966 and may determine such 
proceedings against respondents in accordance with the provisions , 


of Rule 7(c) of tho Commission's Rules of Practice, . cogeher 
®e * e << . © . ” ee x : pie t . 
12, MPefinitions.’ The terns used in thio Stipulation, er 
except as set forth below, are those used in tho Securitics. , Pa 
Exchange Act of 1934, > . ’ ; ° ites my 
‘ + MUAEEiLE ate" means (i) eny company or person directly 


or indirectly owning, controlling or holding 1% or nore of. 
the securities of 1US or 5% or core of the. securitics of any ner ie 
subsidiary of 10S; (ii) any company or person, 57% or more 6 
.oOf whose securities are directly or indirectly owned, controlled 

or held by LOS or'any of its subsidiaries; (iii) any persen 
dsyectly or indirectly controlling, controlled by or under 
comuon control with 10S or any of its subsidiarics; and (iv) any : 
officcr or employee of 10S or any of its subsidiaries. For-: ae 
purposes of this Stipulation, the term “affiliate” shall also .. 
includs on cffiliate as defined in Section 2(a)(3) of the 
Investment Company Act of 1940, of an affiliate of 10S, 
“Subsidiary” mcans any company, 10% or more of the outstanding 
voting sccuritics of which are di.ectly or indirectly owned, 
controlled or held with power to vote by 10S, Provided, however, 
that, the companics, other than those ncsed in parograph 3 herein, 

; - whose securitics were owned by FOF and LIT on April 27, 1967 , 
sholl not be deened affiliates of 10S solely by reacon of the - .- 
relationship with and extent of such ownership on the aforesaid | 


date, ; ; ae ae Ose jae. set 
“Investment company affiliate of 10S", for the purpose 
of paragreph 7(a) ebove only, shall not include the 10S SE a Ue ae SOE 


Investment Progracs for the accuavlation of shares -£ Dreyfus .° 


ae Fund and the 10S Investment Progrecs for the accumulation of. 


shares of Research Investing Corporation so long as the shares. 
of year Fund and Research Investing Corporation held by said 


¥ Sa s e ee © gee,e ° e 5 . 
ue e quae ‘ ee : ‘ . «@ % . 006 “+ ler? o% Pit ieee 
eeith . a “av 8% " * a Pe "ele : poe the . 34, vee e e 
fy . ed e *. a 5 repr ° a ’ " 
% Wuns Wrelie Mucces. e ye chive eet evs T Wate’ ” Oe ° il PP 
_* Wide Y Co Pr e e e6 . . “ee e e.* e ” 


‘ . . e ey 
® ? ‘ 5% e *-. _*¢ ©€ 
e “? 4 . ry e ! mo ° #2 a 


f Peer ey j ’ 


. " : ; .192A-/17 34-0003 


, ee bf 


. 10S Lavestment Prograns are voted at any regular or: eunittet ‘ 
meeting of stockholders for quorum purposes only and are not 
, voted on any matter which may be voted upon at any meeting. 

“Juricdiction of the Conwissién" shall include, but 
‘ghall not be Limited to, any activity in connection with tho 

conduct of any cecuritics business (which shall inelude tho | 

. offer, purchase or sale of a cecurity or the Pere or” 
3 peynent after sale) involving: +:r- 


, _ (a) any use of, ‘the United States wath, dnciuding. 
++ FP all 4.P.0, mail; we 
: ™ * ° . * e oe ee ry 
¢ ie tae e (b) any use of the means or instruzentalities 
ae ee ee commerce (including the facilitics 
i O tt ee ¢*3.° or, of a national securities exchange), transportation — 
ee oes or ++ ‘.et Or communication within or betéeen any state, 
Se Gee "J. .- territory, possession ‘or conopyeal th of the | 
af Pi sig ; e- oe ° 3 . = : wen tee. States; " Aes .* é Ce avkaee 
‘ : a ei tee)’ any eeans sithin the District of Colunbia . 
Re Ave military base, ecbassy, censular “*., - 
o; ts se eZ dessa _ post | or ship of the United States; or Fs 
"of : - oe ar . 4a) any use of the means or {nstrumentalitics * : 
ae oe : ae es RS Ie of trade, comzerce (including the facilities 
: Ck, Mee Syd +3, @£ a national securitices exchange), transpurtation, 
, 2 Se gO) eee coamunication between any foreign nation or . 
mares ak. PON NG me ship and any state, territdry, possession or 
= + Sey ‘ “ ~ commonwealth of the United States or the District 
i et ‘ % of Colupbia or any military base, embassy, ‘ 
“Cy 2 Sa consular post or ship of the United States. 
~ Ye ‘¢ Felco aie ‘ . Tih “h a e : th ‘ae a, : 
sth det ee 943, Reepentents waive: Pend Panevan 
Teel Agi moan Ne. > oe Wh) Ps hiecive pursuant to Section 15(b) of the. rn 
: : ’ * » Securities Exchange Act of 1934; : . 
” . 7 +4 ‘ ‘ 4 ‘ . or 
ie - © 4¢2)° ALL post-hearing procedures siauuie to . 
Mi yar ee’ Rules 16 and 17 of the Commission's Rules : 
’ ; ay e e bd - e 4 ‘of Practice; and . ‘ : a ae .° ‘ " 
. aie ° . : ae: e ‘ . i <4". aN i mea ° ahd , 
Sal ee am ” (3) Judicial review by any court, * ater ‘ 
hia” - 2 . . aie ey ° : ‘ 3 . eo ° “ : Ay ® 3 e 
a ot ah ea are % ct eye if a 
A J + a) oe rte ‘ .° 2 Fs 
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e te 10 e : . 
After due consideration the Comstesion hoc detersined ” 
that it is fn the public interest to accept respondents’ Offcr' - 
of. Scttlement and eee . 


- IT IS ORDERED that the offer of Sctticnent be, and it. 
_ hereby is accepted, the terms and,conditions of which shall 


become effective on June 5, 1967, ee ae ¥ ae we * pty 
bebSece ed. %e ; he: ee Oe 
By the Commission. ar T ; 
. 6, *. ‘a * n P : ; 
Pe F 4 734° ve @ °8, t e° te e 3? —_— se : 
wae + ee ‘ _ Orval L. DuBois 
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gs 27th March, 1969. - 


E.M. Gowett, Esq., rE TORS 
I.0.S. Ltd., Bika! ) 
119 Rue de Lausanne, i 
Geneva, : 
Switzerland, ' 


Dear Ed, 


I expect you will have heard from Henry Buhl that he 
and I had two meetings in Kew York with Drexel Harriman 
Ripley. So far as I can see these meetings will have 
prepared the ground quite satisfactorily for Drexel 
Harriman Ripley to get acquainted with the I.0.5, 
organisations. : 


Se ee ee ee eee 


Best regards. 


Yours sincerely, 


ue 


EL Se a 
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Q 

A 

Q 
country, is 


A 


ee a 


A 


Any correspondence with Mr. Haft? 

I don't recall any. 

You meutioned you met with Mr. Cosett in this 
that correct? 

That's correct. are 

On how many occasions? 

I only recall one, 


Approximately when did that meeting take place? 


May 13th. | 

Where? 

At my office, | 

Who was present? 
! 


I think that Mr, Browning and Mr. Sonne were 


there. They were both Drexel people, 


Q 


A 
20 minutes. 


Q 


A 


How long did the meeting last? 
Oh, I would think it might have lasted maybe 

I don't know. | 

' 

Who arranged the meeting? | 


The meeting was arranged by somebody at Drexel. 


They said that they would like me to meet Mr. Cowett, I 


would be working with him in Geneva. 


Q 


A 


What -- I'm serry, anything else? 


No . ‘ < . 
> ra # 


‘What did you discuss with Mr «'Cowett at the 


rm 
~~ ° 
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° May 13th meetinc? 
3 A I think most of the discussion had to do with —: 
4 his thouchts cn «.2ere the shares would be listed, Loncon, 
5 Amsterdam, Luxcr-:ourg. Canadian exchances and -= let's «cee - 
6 and I remember «= did say that the breakdown of the sales 
7 in different ccec:cries, he said he had no objection to 
8 breaking them c=.m among the larger countries. We talicd 
9 about that. ~And he referred to some arrangement they haa 
10 come to -- mayse it was a -~- I forget the term, but wits 
11 the Swiss taxing authorities in regard to the taxes that 
12 were paid by :he top people in ISO, This had to do with 
13 the fact that cacy earned a lot of their income outside or 
14 Geneva and otic: countries. My recollection is that for 
15 that reason thev had some arrangement for allocation of 
16 taxes. 
17 We micht rave touched on one or two other things. 1’ 
18 not sure. 
19 Q Did vou make a memorandum of your meeting wita 
20 Mr. Cowett? 
21 A Yes. 
22 Q Did yeu retain a copy of that memorandun? 
23 A Yas. 
24 MR. SILVERMAN: Mr. Schwart2, I xreguztst 
25 productions of that memorandun, 


COMMERSE REPORTING CO 


Sa I PS 


te eh ere SR ae ee Rte le ee Minit a sr CS GL ue mm 


193A-3 
Murphy 49 


MR. SCHWARTZ: I will take your request 


under advisement. 


Q Did you have any telephone conversations with 


| 
| 
Mr. Cowett? ! 
| 
| 


E A Ever? 

Q During the course of the ISO offering -= 

i 

f A Yes. | 

Q -- that emanated from New York. | 
A I don't recall where they emanated from but 


I am quite sure I did talk with hin. 


Q Let me change that. Did you from time to time 


Stee ieee ee ee 


during the course of the ISO public offering call Mr. 


~one 


Cowett in Geneva or anywhere else where he might be? 

A I think that I had -=- oh, I don't know == 
maybe two or three such talks with him. 

Q These were calls that either you made to him 
or he made to you, is that richt? 

A Yes. 

Q And they were calls that you took or made 


while in New York, is that right? 


ee 


A That's right. ‘ | 
{ 


' 
| Q What was the substance of your conversations --| 
| we'll globalize them -=- with Mr, Ce.ett? | 


25 A I don't recall. 
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Mr. Timothy G. Greene 

Executive Assistant to the Chairman 
Securities and Exchange Commission 
500 North Capitol Street, N.W. 
Washington 

Ds Cc. 


Dear Mr. Greene: 


I am writing this letter pursuant to the sug- 
gestion made by you in our telephone conversation late 
yesterday. 


We are acting as counsel for Drexel Harriman 
Ripley, Incorporated ("DER") in connection with the pro- 
posed public offering outside the United States of 
approximately $90,000,000 of common stock of 1.0.8. Ltd. 
(S.A.) (°2.0.8."), of which about half is expected to be 
newly issued shares and about half a secondary offering. 


It is proposed that DHR, the London merchant 
banking firm of Guinness Mahon & Co. Ltd. and a French 
bank to be selected will be the three managing under- 
writers of a syndicate composed mostly of foreign firms 
that would underwrite about two-thirds of the $90,000,000 
of stock. The remaining one-third would be offered by 
1.0.8. to certain of its employees and to some of the 
non-United States holders of shares of mutual funds that 


. I.0.S. manages. 


DER is to keep the books for the underwriting 
syndicate and it plans to insist on safeguards that will 
be designed to preclude distribution or redistribution 
of the shares sold by the syndicate within, or to nationals 
of, the United States. Fucthermore, the shares are not to 
be listed on any stock exchange in the United States. If 
any United States national should nevertheless buy any of 
the shares from a foreign underwriter, his purchase would 
be subject to the interest equalization tax. We also 


Renee | ee, 
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believe that there is a good possibility that the offering 

can be set up in such a way that if any United States . 
national buys any of the shares from any underwriter 

{regardless of its nationality) his purchase would be 

subject to the interest equalization tax. 


ie The reason, as I said on thé phone, that we wish 
to meet with Chairman Budge and the other members of the 
Commission, is the record of controversy and litigation 
between I.0.S. and the Commission leading up to the Com- 
mission's Order of May 23, 1967 accepting the Offer of 
Settlement of I.0.S. 


If DHR is to proceed with the financing it is 
planned to make a thorough study of I.0.S. and its sub- 
sidiaries and to prepare a prospectus which would be 
consistent with SEC requirements. This will require an 
unusual amount of time on the part of DHR, our firm as 
their counsel, and others. To avoid the possibility of 
uselessly spending months of study and the expenditure 
of large amounts of money we desire a conference with the 
Commission to determine whether there is any basic reason 
why DHR should not act as one of the managing underwriters 
and to discuss the more important procedures to be used. 
DHR can then decide whether to proceed or to give up its 
plans and leave the syndicate to be managed solely by 
European underwriters. 


Because of the foregoing we respectfully request 
a meeting, formal or informal, with the Commission and any 
members of the staff that the Chairman may desire to have 
present. Several representatives of DHR, including one or 
both of its two senior officers, and I would plan to attend. 
We would not bring any representative of I.0.S. with us. 


We could meet at any time this Priday or Monday 
or Tuesday that may suit the Commission's convenience. If 
none of those days is convenient for the Commission we 
would, of course, arrange to be present at some other time. 
We regret to intrude on the Commission's busy schedule but 
owing to the highly unusual background of I.0.S. and the 
large size of the financing we believe that a meeting with 
the Commission at this time may save a great deal of time 
in the future on the part of all concerned, including the 
Commission and its staff. 


I would appreciate it very much if you would phone 
me collect as soon as you know Chairman Budge's answer to our 
request. 


Very truly yours, 


GM-PM: jmc 
HAND DELIVERY 
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In 1968, where was your office? 
50 cvoad Street. 

in 1969? 
60 Broad Street. 


De you know when Price Waterhouse was asked to 


consult with Drexel in connection with the IOS public 


offering? 
i 


| 


| 
a 
a 
ii 
1 
|! 
' 


i 


H 
: 
| 


A 


Q 


A 


Q 


A 


Q 


A 


Q 
A 


Q 


Ycs. 
When? 
In June 1959. 


De you know who made -- who extended the invita- 


‘tion or who made the contact? 


Yes. 
Who? 


Mr. Harold Berry of Drexel called Mr. John 


Biegler of Price Waterhouse. 


Who is lir. John Biegler? 
The senior vartner cf Price Waterhouse. 
Did Mr. bie:zler tell you of the cali? 


MR. NOVELLO: I did not hear the 


question. I am sorry. Could you repeat it? 


A 


(Tre question was read.) 


Yes 5 he did. 


coat nena 368 ota Reer ems * a. Se) 
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- Q What did he tell vou? 
3 A He told me that Mr. Berry had called and that thay 


4 were considerinz becoming underwriters on a very larze 
3 offering which was to take place outside the United States 


| 6 ard he wanted to engaze our firm to assist them in thet 
» 


f 
\ 
A+ : A I was asked by Mr. Biegler to meet with a repre- 


u 
? ‘offering. 
i i 
{i 
8 Q Were you given anv instructions as to what your 
° [@uties would be? | 
10 A Yes. | 
l 
\ 11 | Q By you I mean Price Waterhouse, [ 
4 
| 12 ! A Yes. 1 
+ =: ! 
| i> Q What were your duties to be? 


‘sentative of Drexel and define further what task they wanted 
! 


! 
16 jus to undertake. : 


17 | 
18 Drexel? 
| 
| 


Q Did you in fact meet with the representative of 


| 


19 A Yes. 
20 | Q When? 
21 A Shortly thercefter, 
=2 Q Where? 
23 | A At 60 Broad Street. 
| Q Who was -:e renresentative of Drexel with whom you 


— woe —— ae oe stom + tee 
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1! Verblow 9 | 
2 met? . 
3 A Bill Browning. i 
4 ; MR. NOVELLO: Off the record. | 
<" (Discussion off the record.) 

o | Q What did Mr. Browning tell you? 
7 i A Mr. Browning indicated that they had been studying 


IOS for some pericd of time and wanted to continue an in- 
i: 


@ |vestigation in greater donth and wanted us to become part 
\ 


1 pe their investiratorv team. 


1 Q Did he give you any material at thac time? 
| 
}i 


| f. He gave me a copy of the 1968 printed annual 
| 


? " 
j ! 


13 ‘report of IOS. 


| 

| 

| ' 

14 | Q Anything else? | 


13 A Not that I recall. 
bey | Q Did you have any material with you at that meeting? 
i7 | A No. 
1S Q Dia he subsequently give you additional material? 
iv A I don't recail. 

’ ! Q Were you subsequently furnished with additional 
ot matcrial by anycne 31se? 
=2 | A Yes, I was. 

: Q Did you arree at that first meeting to undertake 


| 
| 
the task of investigatine IOS? 


ea 
Bae 
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1 4 Verblow 9 
| 
2 ‘met? | 
i 
3! A Bill Browning. 
hi ' 
$ MR. NOVELLO: Off the record. 
5 (Discussion off the record.) 
r 
6 i Q What did Mr. Browning tell you? 
HI 
7 | A Mr. Browning indicarec that they had been studying 


i 
{ 
iI0S for some pericd of time and wanted to continue an in- 


1 


Lo 9) 


.o) 


vestigation in greater denth and wanted us to become part | bal 


| 10 of their investiratorv team. 
t 


i 
11 | Q Did he sive you any material at thac time? 


12 f. He gave me a copy of the 1968 printed annual 
13 report of IOS. 


14 } Q Anything else? ; 

15 | A Not that I recall. : 

16 Q Did you have any material with you at that meetir? 

17 A No. : 
18 Q pia he subsequently give you additional material? ? 

19 A I don't xrecail. 

20 | Q Were you subsequently furnished with additional 


21 matcrial by anyone ise? 
22 A Yes, I was. 


23 Q Did you arree at that first meeting to undertake 


24 the task of investigatinr I0S? 


A 


Q 


A 
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Nlerblow. 


I did not. 


What did you sav to Pr, Browninz? 
y ; ‘ 


t said that I would consider his request and get 


back to him. 


| 0 Did vou discuss his rcauest with anybody at Price 
Waterhouse? 

A Yes, I did. 

Q With who? 

| A I discussed it with a few of my partners. 

| Q What ars their nemss? 

A Mr, Lauver, “ry, Scimpson and “r. Garner. 

Q These discussions took place in Neti York? 

A Yes, they did. 

it 

| Q As a result of the discussions, did vou reach an 
agreement? 

A Yes, we did. 

9 What was the arsreenent? 

| A That 


\ ‘ 
upon the eudit 


4 
Be concerned with the auciting of ICS; we would not in any 


way be reflected in any public documents as having anything 


i 


te do in an official caracity with the I0§ offering. 


0 


Was ~nat later condition one that you specified 


we would assist Drexel; they would rely 


of Az thur Andersen; we would not in any way 
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DREXEL HARRIMAN RIPIEY 


wtw YOr« INCORPORATES 
PHILADELPHIA 

sHICAGO SOO WALNUT STREET 
seosTorn 

SAN FRANCISCO PHILADELPHIA, FENNSYLVANIA [tol 
CLEVELAND 

ocTrorr 

RCAOInS TELEPHONE KH 8-400 
HOUSTON 


ATLANTA 
PORTLANO, ORE. 


BOARD OF DIR: CTORS 


Notice of Meeting 


An informal meeting of the Board of Directors of the Corporatio: has 
been called by the Chairman of the Executive Committee and will be held at 
9:15 A.M. on Monday, June 16, 1969 at the offices of the Corporation, 1500 
Walnut Street, Philadelphia, Pennsylvania, and 60 Broad Street, New York, 
New York, with telephone communications between the two offices. 

The purpose of the meeting will be to review and discuss the question 
of whether the firm should manage the underwriting of the common stock of 
IOS, Ltd. Attached are t > ~emoranda which have been discussed by the 
Executive Committee and a ballot which may be submitted at either office or 
delivered to the undersigned prior to the meeting. Anyone who cannot attend 
or submit a ballot in time by mail may convey his vote to another director by 
telephone. The Executive Committee expects to be governed in its decision 


by the outcome of the balloting. 


J. B. Riggs Parker 
Vice President and Secretary 


June 12, 1969 . ; ‘ 


ete ee ee oe eee 
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. June 11, 1969 
ne / 
MEMORANDUM 
To: The Executive Committee 


From: William E. S. Browning 


Re: I.0.S., LID. 


We feel that we owe it to 1.0.S. this week to advance to some 
extent, and in some direction, our decision of whether we will manage 
their proposed first public offering in Europe. The purpose of this 
memorandum is to bring you up-to-date on the events which have occurred 
since the Executive Committee meeting on Wednesday, May 14 at where the 
I.0.S. financing was first discussed. abc 


& 


On Tuesday, May 13 Grayson Murphy of Shearman & Sterling called 
Hamer Budge, Chairman of the SEC to see if we could meet with the Com- 
mission concerning a possible financing for 1.0.S.. Judge Budge was in a 
meeting and his Executive Assistant, Mr. Timothy Greene, advised Mr. 
Murphy to address such a request to him (Mr. Greene) in writing. A letter 
from Shearman & Sterling containing this request was delivered to Mr. Greene 
by hand on Wednesday, May 14. The SEC delayed acting on the request until 
Tuesday, May 27 when Mr. Greene called Grayson Murphy and said that the 
Commission had decided not to see us and would send us a letter to that 
effect. Mr. Greene indicated that the letter would give the reasons why the 
Commission chose not to see us. The letter was made available to us in 
Washington ten days later on Friday, June 6. A copy is attached. 


Meanwhile, to try and get a better feeling of the climate at the 
SEC, Mr. Murphy arranged a meeting for Monday, June 9 with Charles E. Shreve, 
Director of the Division of Corporate Finance (which is in charge of process~ 
ing registration statements of industrial companies). 


The meeting was arranged with the stated purpose of discussing a 
request for a "no action" letter to the effect that registration would not 
be required if the proposed offering were effected outside the United States 
and the securities sold to foreign nationals. Such requests and letters 
were, until recently, standard practice in Eurodollar issues but the offering 
procedure? have now become sufficiently standardized that the practice of 
getting a "no action" letter has apparently been discontinued. ' 


In arranging the meeting, Mr. Shreve suggested to Mr. Murphy that 
we might want to meet with the Division of Corporate Regulation which super- 
vises mutual funds and was in the midst of the previous controversies with 


oe 
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1.0.S. and Fund of Funds. Mr. Murphy suggested that Mr. Shreve invite 
them to attend but Mr. Shreve declined and said we could see them on our 


own. @ 


Our meetings with Mr. Shreve and Mr. Solomon Freedman (Director 
of the Division of Corporate Regulation) and Mr. Alan Mostoff (Associate 
Director) were held Monday, June 9 and were attended by Grayson Murphy, 
Bert Coleman and myself. What went on is summarized below. 


The meeting with Mr. Shreve started at 9:45 =.m.. Mr. Shreve 
is, I would say, in his sixties and has perhaps been on the staff of the 
SEC longer than anyone else. He has a large background of experience and 
is regarded as being cooperative and of satisfactory competence. 


Mr. Shreve had not read the final version of the Commission's 
June 6 letter to us and we gave him a copy to read. He remarked that he 
understood that the Commission, in writing the letter, had some concern 
about their response relative to the anti-fraud provisions of the securities 
acts. He said that 1.0.S. had had no controversies with his division since 
the 1957 consent order which barred them from engaging in the securities 
business in the United States. Mr. Murphy then explained the principal 
features of the proposed offerings. (In addition to ours, concurrent 
offerings of lesser amounts managed by 1.0.S.' affiliate Investors Bank and 
J. H. Crang & Co. of Toronto are planned.) Mr. Shreve's only question on 
Mr. Murphy's oral presentation was whether acquisition of the shares by the 
Americans would be subject to the Interest Equalization Tax. We said that 
we believed that we could structure the offering so that, in all likelihood,all 
such transactions would be subject to the tax and that we hoped to obtain a 
tuling from the Internal Revenue Service to this effect. 


Grayson Murphy then gave Mr. Shreve a draft of a request for a "ne 
action" letter which we had brought with us for discussion purposes and 
which Mr. Shreve then read. A copy of this draft is attached. It describes 
the principal procedures to be followed in the offering to insure its foreign 
nature and the procedures described are suoctantially more conservative than 
those typically followed in European offerings. (For example, Selected 
Dealers may not sell to other dealers who are not in the Selling Group and 
the books will be kept in Europe.) Mr. Shreve's only comment on the draft 
was that he thought we should put in something on the Interest Eq *lization 
Tax treatment. His only further question was the identity of the selling 
shareholders and we replied that we understood it would be a broad section 
of the top management, perhaps 50 to 100 persons. 


" We then raised the point of the procedure to be followed in sub- 
mitting the request for a "no action" letter. Mr. Shreve said he did not 
know whether the Commission would want him to send us a letter; that maybe 
they felt their June 6 letter to us was all they wanted to come from the 
Commission. However, Mr. Shreve said that if.we submitted our request, he 
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would confer with his colleagues. He was confident from a Section 5 

(the section requiring security registration for public offerings) 

point of view that there was no problem. However, he said he did not 
know whether the anti-fraud aspects would affect the Staff's decision on 
whether or not to issue a "no action" letter. 


We then left Mr. Shreve's office and went down to Mr. Solomon 
Freedman's office to see if we could meet with him. He was able to see us 
after only a short wait and the meeting started about 10:30 a.m.. It 
lasted 35 minutes. Mr. Freedman asked his Associate Director, Alan S. 
Mostofif to join us and about 15 minutes later a Mr. McLain of the Division 
of Trading came in. (He said nothing during the meeting.) Mr. Freedman 
appears to be in his sixties and is understood to be near retirement age. 
Mr. Mostotf appears to be in his low thirties and by reason of his age and 
position is probably considered a "hot shot". We asked Mr. Freedman if he 
had read the Commission's June 6 letter to us and he smiled and said "Oh 
yes". Mr. Murphy then suggested that he might have drafted it and he 
smiled and said "no comment”. 


Mr. Murphy, by way of introducing the reason for our meeting, said 
that we had been in to see Mr. Shreve to discuss obtaining a "no action" 
letter. Mr. Freedman cut into Mr. Murphy's presentation at that point and 
wanted to know why we wanted the "no action" letter. He didn't see why we 
needed one if counsel thought registration was not required and said that 
the Commission's June 6 letter to us should have been satisfactory on this 
point. Mr. Murphy pointed out that every request for a "no action" letter 
is supported by an opinion of counsel and that the Commission's letter said 
that foreign offerings "as a general rule" did not require registration. 

He further pointed out that the traditional approach in this area was to set 
forth the procedures to be followed at some length and request a "no action" 
letter on the basis of the facts submitted. Mr. Freedman continued his 
position of disfavoring the issuance of a "no action" letter but did add to 
hie prior points that the Commission did not want to get involved with us 

in “blessing procedures", He didn't see why the Commission's letter wasn't 
enough. He indicated they had that in mind when they wrote it. 

Mr. Freedman said that the Commission was concerned that the nec- 
essary information concerning 1.0.S. for a prospectus might not be obtained 
by us and pointed out that the Commission had had past difficulties in 
getting information from 1.0... He mentioned that that was the lesson of 
the Bar-Chris case although, he added, "I guess I shouldn't say that". 


Since getting information about I.0.S. was then the topic, we turned 
the conversation to asking Mr. Freedman and Mr. Mostoff whac information they 
could provide concerning 1.0.S. in view of their considerable prior involve- 

.ments with 1.0.S. 
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Alan Mostoff said, "We know more than you do but we don't 
want to tell you", but immediately added that that was not what he 
meant to say. He said that as a general policy the Commission expected 
underwriters to get information concerning a registrant's relations with 
the Commission (such as an SEC investigation) from the registrant. He 
said that che Commission did not want to "bad mouth" 1.0.S. so that 
people would not do business with them. He was generally more f .endly 
than Mr. Freedman and inquired in a friendly manner if Riggs Par.er were 
going to work on the deal. He said that he understood this was a big 
financing and that we were “big boys" and if we wanted to do businevs with 
1.0.8. to go ahead (implying that we would take whatever attendant risks 
there were). However, he said he felt it was better if he did not talk to 
us about 1.0.S. and said he also thought (implying if we knew what he knew) 
that we would not want him to talk to us about I1.0.S.. The last comment 
was made after Mr. Freedman had left the room, about five minutes before 
-the end of our meeting, to attend another meeting. On his departure, we 
thanked him for seeing us and he smiled and shrugged his shoulders. 


W.E.S.B. 


WESB: dmf 
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May 9, 1969 
MEMORANDUM 
To: Executive Committee - (For consideration May 14, 1969) 
From: W. E. Sy Browning and C. R. Sonne 
Re: I.0.S., LT™. (S.A.) <= First Public Offering of Common Stock, 
‘in Europe. 
1. is aint Financing. 


; We heve been asked by 1.0.S., LTD. (S.A.), the largest 
manager and distributor of mutual funds outside the United States, 
to be the lead managing underwriter of the first public offering 
of its common stock. The offering will aggregate approximately 
$90 million of common stock of which about half will be new money 
for the account of 1.0.S. and the remainder a secondary offering. 
The proposed use of the proceeds which 1.0.S. will receive is 
presently somewhat indefinite, but 1.0.S. is reviewing a number of 
acquisitions in banking, insurance, travel, tourism and related 
fields. Approximately one third of the offering will not be under-~ 
written but will be offered by I1.0.S. directly to certain employees 
and to holders of the mutual funds which it manages. The offering 
will not be registered under the Securities Act. of 1933 and the 
shares will be offered only to foreign nationals outside the United 
States. 


Making various assumptions as to the number of managing 
underwriters, their participations and gross underwriting discounts, 
DHR could expect to take in from $500,000 to $1,000,000 in under- 
writing discounts including th« management fee and selling concessions. 
I.0.S. is not planning to talk with any other U.S. investment banking 
firm, and if we decline, the financing will be managed by European 
bankers. (In addition, 1.0.S. expects to generate $50 million in 
brokerage commissions this year of which 40% has not been allocated to 
particular firms.) 


1.0.S.' ‘activities in the early 1960's included sales of 
unregistered mutual fund shares to Americans in Europe and tund 
management practices which would be contrary to regulations in this 
country and also considered overreaching in many cases. For these 
reasons, the S.E.C. initiated an investigation of 1.0.S. in 1965 whic, 
after subsequent legal proceedings, resulted in an order of settlement 
between 1.0.S. and the S.E.C. in May, 1967. The events leading to this 
settlement and its subsequent interpretation have resulted in continuing 
extreme animosity by the S.E.C. toward 1.0.S., principally at the Staff 
level, and th: animosity could rub off on an American firm which chose 
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to aid I 0.S. in raising capital. 1.0.8. has also had legal di fft- 
culties in several other countries and with varying results. 
However, these results, even in the aggregate, have not stopped the 
rapid expansion of 1.0.S.' operations. 


1.0.8. would like our decision on whether we are prepared 
to act as their lead managing underwriter on or about Friday, May 16.- 
—— NTS 


1,0.S.- A brief summary. 


1.0,S. is a ver rapidly growing manager of mtual funds 
which is increasingly expanding into related financial fields, 
principally real estate, banking and insurance. The following table 
illustrates the growth of 1.0.S. in the past five years: 


1964 1965 1966 1967 1968 
Net Income $1,823 $3,381 $5,133 $7,313 $15,195 $30,000 
(in thousands of dollars) (1969 est.) 
Sales $ 294 $ 610 $1,066 $1,135 $ 1,731 $ 660 
(including con- (to 3/31/69) 


tractual plans) 
(in millions of dollars) 


Fund Assets 


Managed $ 121 $ 349 § 549 $ 908 $ 1,562 $ 1,862 

(in millions of dollars) . (5/8/69) 

Number of Sales 

Personnel 2,224 4,276 6,370 7,415 9,063 10,000 
(5/1/69)* 


The consistent increases in results reflected above are 
likely to continue. The Company's income is derived principally from 
relatively high percentages of the amount of other pecple's money (in 
the form of mutual fund assets) obtained and managed. Therefore, as 
long as new money (in excess of redemptions) is brought in by the sales 
force for management, 1.0.S.' income will continue to improve even 
though performance in money management may weaken. The growth in sales 
and managed assets of I.D.S. and Waddell & Reed in the United States 
support this conclusion. The recent indicators we have seen point to 
the fact that sales of 1.0.S. funds will continue to increase since the 
sales force is unusually strong and there is little effective competition. 
1.0.S.' income would be adversely affected if national governments under- 
took to regulate sales commissions or management fees and significantly 
reduced those of 1.0.S. which are high. There is some discussion in 
German legislation, expected to be considered in 1970, of deferring some 
of the front-end load in contractual plans, but no concern in this area 
was reflected by 1.0.S. in their discussions of present and future 
operations. 


anata 


* Supported by about 2,500 administrative personnel. 


The European commercial and merchant banks have not 
significantly competed with 1.0.S. for the investible funds (in- 
dividually small but vast in the aggregate) of the middle class. 

The reason to date has been lack of interest, but future competition 
by banks would probably be generally limited to their particular 
countries. Other mutual funds, while providing a competitive in- 
vestmert mdium, | »ve not competed effectively with 1.0.S. because 
they lack its large and aggressive door-to-door sales organization 
with effective back office support. For example, recent U.S. off- 
shore funds have not been sold in Europe with any significant success, 
while the 1.0.S. Venture International Fund has just completed its 
initial subscription period of one month with $89 million (including 
contractual plans). 1.0.S. operations are becoming increasingly de- 
pendent on arrangements reached with national governments to permit 
sales of 1.0.S. funds in their respective countries. Since opposition 
in various degrees has been and may in the future be encountered in 


‘such countries, it is not impossible that adverse publicity involving 


dealings of 1.0.S. with government officials of a country upon which 
it is significantly dependent for income would develop. We have not 
seen any evidence of such a possibility. Over the long term, full 
scale operations in numerous countries should make 1.0.8. less depen- 
dent on the results in any one country. 


1.0.S. also appears to be becoming more accepted in the 
European financial community, judging from the firms which have par- 
ticipated in 1.0.S. underwriting syndicates or have invited 1.0.S. 
into their syndicates. 


Principal Activities. 


The Company's principal activities at present are mutual 
fund sales, mutual fund management, real estate sales and management, 
insurance and banking. 


Mutual Fund Sales: 1.0.S. presently sells ten of its own 
funds or equity-linked insurance plans through an organization of 
over 10,000 full-time salesmen, supervisors and managers. Sales are 
made through the 1.0.S. Investment Program for cash ("Fully Paid 
Programs") or through Capital Accumulation Programs (with or without 
program completion insurance), under which investors may invest as 
little as $25 a month for ten years. Total sales (including commit- 
ments by clients to invest in the future) amounted to $1,699,000,000 
in 1968 and $657,000,000 in the first quarter of 1969. 


The sales force is motivated by commissions (the represen- 
tatives receive about 62% of the total commissions paid), opportunity 
to become supervisors and to participate in the 1.0.S. employee stock 
option plan after certain sales levels are achieved, numerous contests 
and a continuous training program. Top management is aware that the 
key to the success of 1.0.S. is the powerful sales organization it has 
created. Competition in the field of door-to-door sales has begun only 
recently in Europe; we understand that the next biggest operation has 


less than 2,000 salesmen. 


: 2044 
ee we 


Sales are made in various countries throughout the 
world. In 1968, 67% of total sales were made in Europe, with 
Germany accounting for 38% and Italy for 10%. The Company has 
about 500,000 clients. 


In the future, 1.0.S. anticipates growth in managed assets 
through 1) more specialized funds such as the recently launched 
Venture Fund (International) and a planned Real Estate Investment 
Fund and 2) funds whose primary investment would be in a particular 
country. Former Congressman and Ambassador James Roosevelt is in 
charge of organizing new funds in various countries; plans for funds 
in Sweden, France, Belgium, The Philippines and Spain are well ad- 
vanced, which should open up large markets in which 1.0.S. is 
presently not represented. 
Following are the mutual funds under 1.0.S. management as of May 2, 1969: 

General Funds: R 


Fund of Funds $ 762,565,874 
IIT (International Investment Trust) 620,889 ,439 


Country-Linked Funds: 


| Regent (Canada) 72,500,000 

Venture Fund (Canada) 25,400,000 
Investors Fonds (Germany) 17,867,206 
| Fonditalia (Italy) 95,100,000 

Equity Units (Dover Plan - U.K.) 121,208,121 

Fund of Funds Sterling (Sterling Area) 39,661,544 

IVM Invest (Netherlands) 431,610 

New Fund - First Month of Sales 

Venture Fund International 89,795,880 (May 5) 


$1,845,419 674 


The management functions are performed by various subsid- 
iaries, one of which, 1.0.S. Management Limited (which, through 
subsidiaries, manages Fund of Funds, I.1.T., Regent and Fonditalia) 
is 20%-owned by the public. The Company's policy of fund management is 
to make arrangements with independent advisers to manage portions of the 

_portfolio. Their performances are watched, new funds are allocated to 
those who perform best, and, when appropriate and permissible, advisers 
are changed. 


Real Estate Sales and Management: 1.0.S.' real estate subsid- 


iary, Indevco acts as a promotor and distributor of real estate projects, 
ard as portfolio advisor to a real estate fund which is a sub-account of 
Fund of Funds. Formed in 1966, Indevco's first project is a $15 million 
condominium apartment complex in Torremolinos, Spain, consisting of 21 
fifteen story buildings. Due to strong cash sales and slow construction, 
this project is self-financing. Construction work on a $30 million, 
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4-building condominium complex in Hallandale, Florida, consisting 
of 1,295 units, has recently begun and 950 of the units are al- 
ready sold. Some mortgage financing is expected to be required 
for this project. Indevco acts as sales agent and manager of the 
properties; the Real Estate Growth Fund is the original owner of 
1/3 of the Spanish project and 100% of the Florida project. 


A number of other projects are in the planning stages, 
including senior citizens’ complexes in Hamburg and Munich and 
joint ventures in hotel building with Hyatt International. 


Insurance: The principal insurance holdings of I.0.S. 
are a 78%-owned Luxembourg company (ILI/Lux) which offers program- 
completion insurance and had $429,199,000 insurance in force on 
December 31, 1968 and a U.K. subsidiary, with $531,435,000 insurance 
in force at December 31, 1968, principally consisting of an equity- 
linked term life policy called The Dover Plan. The Dover Plan is 
essentially a mutual fund in insurance clothing. 


Commercial and Investment Banking: 1.0.8." most significant 
bank holding is Overseas Development Bank, a Swiss bank in Geneva 
with branches in Luxembourg and London, capital of $32 million and 
total assets of $306 million on March 31, 1969. In addition, I.0.S. 
owns 90% of Orbis Bank in Munich, Germany, which was set up to con- 
form to German law requiring mutual fund sales to be made through 
banks. Other smaller banks are commencing operations in the Bahamas, 
and 1.0.S. expects to acquire banks in various countries, especially 
where this will facilitate mutual fund sales. Underwriting activities 
are carried on through Investor's Bank Luxembourg. 


Administrative Support: Administrative support for all 
operations (except for the insurance group which operates from Wembley, 
England) is carried on in five facilities in the greater Geneva area. 
About 1,500 people are supported by an IBM 360/40 computer. About 
sixty people are engaged in computer systems planning and programming. 


Financial Position and Sources of Income: I1.0.S. has a 
strong financial position with no debt and $45 million of equity at 
December 31, 1968. 1.0.S. had roughly $20 million in cash on May l, 
1969. 


The table on the following page shows the sources of income: 


% % % % % 
of Net _1967 of Net _1966 of Net 1965 of Net _1964 of Neg 
($000) ($000) ($000) ($000) 


Commissions 
(Net of Salesmen's Commissions) 14,525 12,863 8,723 4,427 


Management Advisory and Service 
Fees, Interest, etc. 1,087 
Total Mutual Fund Income 5,514 


Expenses & Taxes 
Net Mutual Fund Income 


Real Estate - Net Income 


Insurance - Net Income 


3.0 


Banking - Net Income 1.7 


Former Investors Overseas Bank (1) (201) (11.0) 


I.P.C. (now sold) 


Other 


NET INCOME 


1,823 


I 


1) In liquidation, to be phased out in 1969. 
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1.0.8. and the S.E.C. 


The continuing ill will of the S.E.C. staff towards 


1.0.8. could affect the relationship between the Staff and DHR. 
For example, the offering considered might subsequently be in- 
vestigated in great detail with a view to discovering U.S. 
purchasérs. The record in the S.E.C. - 1.0.5. matter would not 
preclude the Staff from attempting to plant U.S. orders through 
European banks. 


The Staff's opinion of 1.0.S. concerned not only the sub- 


stantive conduct of fund management but, in ‘tion, the metl.ods 
of resistance to S.E.C. demancs. In the most publicized incident 
1.0.S. apparently destroyed a letter in its files which had been 
marked by an S.E.C. investigator for I1.0.S. to copy and send to 
the S.E.C. The letter cautioned against putting incriminating 
lettecs in files subject to investigation and closed: "I can ask 
no more than that each person involved do his part in cutting down 
the extent of our obvious violations." 


Substantively the S.E.C. was concerned not only about fund 


shares being sold to Americans in Europe without Securities Act 
registration but also over a number of management practices considered 
illegal or overreaching by U.S. standards. Some of these are dis- 
cussed briefly below. 


A. 


The Fund of Funds ("FOF") prospectus compared the fund's 
performance with various U.S. stock averages without dis- 
closing that the comparison assumed reinvestment of dividends 
for FOF but not for the stock averages. 


A number of the 1.0.S. funds pay an annual management fee of 
1% which would be unacceptable in the United States. The fee 
is disclosed. 


FOF pays 1.0.S. 75% of the acquisition charge for distributing 
FOF and a management fee of 4% but 1.0.S. gets the following 
typical additional compensations: 


(i) I.0.S. invests FOF in sub-funds owned and manages by 1.0.5. 
1.0.S. gets a brokerage commission of 1% for placing these in- 
vestments. (1.0.S. is considering ending this practice.) 


(ii) For "managing" the sub-funds 1.0.S. gets a management fee j 
of 10% of appreciation. This fee is split with independent 
managers hired by 1.0.S. to actually manage the sub~-funds. 


(iii) 1.0.S. arranges loans of securities for FOF for a slight 
fee. 


(iv) Only dollars are invested in FOF. When investors send in 
other currencies, which represent only a small portion of total 
investments, 1.0.S. purchases dollars for them and retains a 
standard profit on currency exchange. 
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(v) FOF features a contractual plan under which life 
insurance completes the program if the investor dies. 1.0.S. 
underwrites the insurance at an attractive premium. 


D. Since voting and other corporate controls of funds are in the 
hands of 1.0.S., the fund management fees can be revised by 
1.0.S. at any time without vote or approval of fund shareholders. 


The offering contemplated is of 1.0.S. common stock, not 
shares of the funds, and may, tuerefore, be viewed as letting the 
public share in the benefits of the practices described. However, 
the possibility of adverse publicity to 1.0 S. resulting from fund 

nagement practices should be considered in the light of any effect 
s« may have on DHR as 1.0.S.' investment banke1. 


5. Conclusion. 


The proposed transaction is a rarity in that the pluses are 
so plus and the minuses are so minus. In summary, the pluses are the 
financial strength of 1.0.S. and the financial benefits to DHR. The 
minuses are the risks of engaging in a significant publicized trans- 
action with persons whose reputation warns that they are more likely 
than others to engage in conduct which could adversely affect DHR in 


name or financially. 


On balance, the undersigned favor proceeding with the 
fina sing if we are satisfactorily convinced, after discussion with the 
S.E.C., that so doing will not result in adverse action being taken 


against us. 


| The attached booklet, prepared by 1.0.8. describes the Company 
in greater detail. A more informal view may be obtained from the 
attached article by Martin Mayer. 


W.E.S.B. 
C.R.S. 


t 
’ 


| 
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’ Document 15(b) of Appendix II to Plaintiff’s Memorandum of 


Law in Opposition to Defendants’ Motions nad 
Coleman ee 


Q Then was final action taken on the report that 
was nade by Mr. Sonne and Mz. Browning? 

A There was a meeting--an informal meeting of the 
board of directors which was held both in New York end 
Philzcolphia connected by a squawk box, at which it wes 
cecided to continue further and I was authorized to go 
to--I don't know that I was snpecificaliy personally 
authorized, but it was decided to form a group to go to 
Geneva and subject to being abie to work out satisfactory 
terms for the offering, after our arrival in Geneva, thacz 
we were authorized co oreceed with it. 

Q The two meetings of the ecxccutive committee that 
you referred to, those took vlace ia either New York or 
Philadelphia; is that correct? 

A Yos. 

Q And during those meetings the executive cormmittce 
Giscussed the investiqation report made by “ir. Sonne and 
Mr. Browning; is that correct? 

A That's correct. 

Q Did Mr. Sonne and Mr. Browning's report contain 
a recommendatinn? 

A Yes, it did. 


Q What was that recomncndation? 


A On balance to go forward, subject again to being 


24 
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able to work out satisfactory details and work out--and 
this meant getting certain information from Andersen, the 
accountants, finding out hew much information they could 
provide, subject to checking with the SEC, subject to 
checking further with Shearman & Sterling. 

At one of the executive comnittee meetings, the 
second one, I believe Grace and Murphy of Shearman & 
Sterling was also present. 


Q Who invited Mr. Grace and Murphy? 


A It would have been either Berry or myself. 
Q Did Mr. Murphy render a report? 
A Yes, before-- 


MR. SCHWARTZ: Don't give the substance of 
the report. 
A Mr. Murphy rendered a report. 
MR. SILVERMAN: Why don't we take a brief 
recess. 
(A short recess was taken.) 
BY HR. SILVERMAN: 
Q What was your reason for inviting Mr. Murphy to 
the meeting, Mr. Grace and Mr. Murphy to the meeting? 
A Mr. Murphy and I and I think Mr. Brown'ag hac 
been down to the SEC and had discussed this preposed or 


possible IOS offering with the SEC and I think we felt it 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK,NY. 10038 * WOrth 4-3567 
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\ 
2 | would be appropriate to hear Mr. Murphy's opinion as to 
f 
i! 
3 } or his report as to that meeting. 


Q Did you visit with the SEC prior to receiving 
the report from Mr. Sonne and Mr. Browning? 

A No. 

Q So then the chronology is first you received the 
report from Mr. Senne and Mr. Browning and then there was 
an executive committee meeting and then you went to 
Washington? 

A That's my recollection and that was followed by 
the second exccutive committce meeting at which MNuxphy 
was prescnt. 

Q Was it decided at the first executive committee 
meeting that you would go to Washington? 

A I don't think so, but I don't honestly remember. 
Q Who decided that a visit should be paid to the 
sec in Washington? 

A I think Berry and I made that decision after 
discussion with Grace and Murphy. 

Q Who suggested it, do you know? 

A I don't remember. 

Q And you, in fact, did go to Washington; is that 
correct? 


A We did. 


COMMERCE REPORTING CO. 
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With Mr. Murphy? 
With Mr. Murphy. 


And at this second exccutive committee mectinag, 


Mr. Murphy reported on the substance of that visit in 


Washington; is that correct? 


A 


on it. 


A 


a Mr. Mastoff and we told them that we were considering the 


Mr. Murphy reported on it and I believe I reperte 


What did you say on it? 
Just what had taken place. 
What had taken place? 
THE WITNESS: Ckay? 
MR. SCHVARTZ: Yes. 


We talked to Mr. Shreve and to Mr. Freedman and 


possibility of en offering outside of the United Etatcs 


for IOS, Limited. We asked if we could get a no-action 


letter. 


Shearman & Sterling. 


us to anv 


Q 


A 


They said that they didn't want to disclozs any infornation 


¢ 


When I say “we,” I'm talking about Drexel and 


Geyxee about I0S. 
I think that was the substance of the westing. 
Did the SEC enlighten you as to IOS? 


They did not. They said they would not do that. 


COAMERCE REPORTING CO. 


© Als 4 e 3 ODOUR + 


We asked them if they could enlisghtcn 
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Document 16 of Appendix II to Plaintiff’s Memorandum of 
Law in Opposition to Defendants’ Motions 


_ July 7, 1959 
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ow-up to my letter of June 17, 19 
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The staff appears to be prepared to recommend an injunctive 
action in the above matter. Since all the facts Gevelosec in 
: the matter show that I.0.S. and its officers actec witnout 
C) ; eintent or knowledce and that, even assuming arguenco some =orm 

oz knowléedce, that, as a matter of law, no violation of 
Section 5 as to 1.0.8. was involved, we propose, in the event 

: the staZf does go to the Commission with their recommendation, . 

: to recuest an informal hearing before the Commission. 


4 & 
lv, we have @rafted, and enclose a copy herewith,. of 
s = iniorma 


heey Mr. Cornfeld and I will meet with the stati tomorrow on 
: * this subject. In the event, as seems’ likely, that the sta== 5 
‘cannot be Gissauded from making the recommendation to the 
Commission, we will hnand-deliver the enclosed request on Moacayv. 
‘In any event, the enclosure pretty well brings you up to cate 
: : 2 ved the matter, and our dealings with the 


eve é 
.on the facts involved in 
$ itn 


exy truly yours, , 
/ a" , ail it 4 ,7 
Ck i/ ot ta at 


Vez 


Rode 


ey te Le e 


| 3 bo 5 
j 3 
; Ou Ww) 44 ~ ° 
| 4 a ae oo 
: hi : 47 n % +f Cvet 4 
= 2 ° x - 6) ed CD Oriel ~ 
} i = . ue a" eA Med ed ra) 
i . PR A GJ % wv eA O84 3H eee Ss OG 3 Os. 
i = ‘ ry) n | ) & HO YH acravr wo ypgu oO + 
: a a9 auaAakven Wo § Ov Qu ed 
x FY Fo) ’ 3H 4 3 WV 3 0 “4 3 Q ; ort orf S KS wiz a: 0 : 
} 2 ] SS. cai * Bg «3 Nasa P10 4 ng os 3 5 A Bs 
oS CO OH ANS Oo 6 O O15 mn ‘ AgGgduEEM > fomme) * Tad 
: o «i H 2 0 W553 8 MoS 2) >»  O.0 8 Oo 442 - 55 0 
° da Ord wc oO Qo ovo : “A WA Cilt ne} = et O <% 
: - “52 O Md WY BQ LI, "Aw VY $4, oe Sine aa 
. ae 5 ‘ ga@saON- dada Bo noRVH nuood”d ~Qeris c 
a Gat “ “A Ged & ON Bw | uv oH SVU DO Ws V3? @ 
mm Pa er Se cH q# Yao The 8 ao —% «wt Osi v G4 
9 + AAR . G6 HO Um Hcs O 5 * PUR GN? OD yvoeg < 
re) 3 iin Se pHesgo Ss G Ged Bed OY mOoOOdOS U-oetd F5 ork = 
- 7). et : ‘dG 1S) ons 8 > c ws OOK EG Qa ON 
> : , : i lies i SE ee oS. aes Siw O Ds 
Lins "2 a *. ° gum DHA GCaRANH UU E ce aH > 3, 8 0 
a. z . “te ; ' O = & SS avogegwnsa nNaouAYNdNA @ 3 Dy : r 
v : 2 fy Qt we UY Heed @agmeug uy MH FG by eed $5 Os =% 
Lao — ~ Ante tl os AG Ov O tied OQ « “4 Ord a8 Qin, ° , 
t-. = 0 : . 2 ; ° ~ O@d. wv ° 8 6OOrci+v xe} 3 m3 S64 MOA W) ert 3 
ae ae . : ‘ a Hh WY ORY mW Errvea OO OG mad) 
m=. 2 «,* _ IgG UO. Yodel ODO Y Goorv @ Gast M4 
, fe a) tee 4 oo aes “4 QNA ALA V Hod E.asN OG & ~ pert 6 O 
oe) < 4 a Ong Gait wa <a aris ap 6 . Ques. -* ; 
} f Bs Sage “410 Q Pel el 6s OH “a Oo ¢ &.. sie (O44 
at} 2 * 5 7 Biss < <i ite Ba Muah wb Sed oO G Wei 42 Oa 44 wen aaon 
, F 2 ee che DW HMOD 2O 53 gaguavw>adas $4 @ j 
a * “4 eee i O m O 3 0 oe | % yi QO SH .s9 VV fel : 
~ Wee” pee 3 pects se BARES TS es 3 WwW 2 Bt ose Q od (e) Y Oogm od $2 Deed od 
> ae oe 7) .. (i be EE Es spvuayaoNNnos HF “i a yn 43 “iO MA 
Ve: ee ahi eed Dogs NOK sped 642 = 4 O Wed ei “s : 
a a ; “ 5 “eo BH NODKHHO oO AvOHOGO ASN ou 
~ : ’ ee : o 65 os. 22 ee pvdgesod Gm Wee D (0) L1 > 2. 
oh z om mM 43 65 oy OW $3 ns Dyit Qn 1 TM AL AG 
a ] . i © ‘ yo si Ved Avet On VY V Oa fx} ci w OY QQ * st OW 7 9 
ad = ; ES * ae won fa bus LSeiw sens Sess |S ee 
uy i- so OD m0 aA'Verier ian eo. Oe Roem BOY Ff $5 ea 
om) «4 tad) ; - Ph S44 no G - 8 Om YOKE 3 O 12 23 oA 
4 “ on hs e O. Ort 0 BG I 4 3 ro) 7? Oi YW Ord ant <3) CR Se 
~ a3 3 nuda avoyond noo & Deh Ppt 3053 we O 33 a as 
; 9 ° ‘ O.a Yn © Ot G WHOORAOK SS ef) a s we Kt $s of 'O tah WS ond 
< 8) * Ord Peet lh EO YW dO 0 be) S$ aed OO) Vy oO > 
= ~ Mo est. ° 4 e £34 3b | e4 UW 42 Deed | Oe “7, pow > Ma ) $ae dt OY 
gh} OO) S Hea OM - Veg wo a Ee 12 on 4 Sed Vw @ yy v wo sa : 
| ; tn 49 3 pais 2.44 {3 2 a tN $4 eed dw $2 04 65 43 63 m 0) 
4 EZ ert © $4 Se Wet 9,34 OEE © YU ONS 2) MoO ri Oz Y s- 3s & 
+ *$ ta thet vA rome mre mnt oO Wa is 4) $1 MS MES eet WD > hi Gh 4s 
fi WS vs wi 0 $5 m5 SAN M4 ede U9 6S Os o4, OG W fs EP) @ @ Wd Ore 
5 se. pe wm ws) or ow s4 efet . 43 340 Le) cies 43 
. 44 $+ C «t s 43 55 | 43 OCG o° rng Oo @ yo O 
) 0 O y 6 @ UF aw mowo dd eo ty HOMDWUAYMA SS $4 49 5 
o Je vet 4 49 ° nag na - fs i a) 43 OD ba ee Lice 63 | teri 4 $% 
7) a4 44 Gf ied Ww wr Hs He cet Oel asd iM Gtk 43 wy is 9 
‘a eg eeh CD OS oa 34) 3A OPN GE a) sei $32 ° DM O Heed 4 . at as OO : 
: $153 ced Oo wit oe. O 44 fs an & 3 @ wHHVPHO MA 4355 W : 
” ae: Ae 44 O W om | a ty 43 4d Os 2 @ Deelord 
ts moo a ws 5. Ved 4) 43 0 af fs 38 4 : - 
Ooo wv a) naw oO | ® ci eet 44 74a YM ° * 
** 83 a Md ES A: @ Bass eh 08 GO) PG O™~w aH GU mr 


O 
© 
© 


+ cn eee eM 2 ale. 


is 4 
‘~ : 


ws eSeeow vy 


cet nth tne ee” ek 


208AC 


=~ i f 


ee a ee 


2 ace a ee. 0 ot. . . oe, - ~e 

Zay UU eRe Ulla. teen oOvcaces rea ern Ciuc WOCACNG. ve 

} ) VO.) Maas cee ‘Lay end wa cnote any oxacr 
7 

zea. 


the ubstancee of Melse's testimony was as follows: 


tGing in Geneva, Switze 

éonnection with eitner 
= 7 t- 
> 


-? 
" 
-_ 


1 ote he 
re) 
ry 

IN 


y 


@ 


ae) 


» 
a 


‘$e 4 


ws He never anticipated 


- 


500202 1 f 
z3 
2) 
*3 
~% © 33 o 
~ 


@ O 
} a) °% 
Owt 
2 
ie) 
( 
( 
+ 
r 0 
oF 
$9 } 
WY ¢ 


« 
* 
> 


ee sucn ac squaintancs- 


ct 
3 
PA 
cr 
ot 
r 

Kn 
+) 
1?) 
cr 
t 

4 
c 

i? 
t7e fe 
@ ° 
1G) 
3 

£ 
= 
ot 
i 
0 
a e 
° 
hee 
rh 
mo 


- 


ct 
+o” 
$n 


ay 
“ 
© 


Oo 
+ t2 
he 
1@) 
= 
) 
:: 
5 
QO 
ta] 
th 
10 
<a 
ta 
om 
hag 
3 
~ 
< 
: 
m4 
oF) 
+e 
a 
a 
1@) 
(7 


- 
ya 
a 
wu 0 


1 
v’ 
we 
a 


a 
a] 
be 
cr 
en 
Q 
4) 
2 3G 
“0 
}: 
® 
+ 
0 
" 
nr % 
O 
Q : 


$300 aillion invest 
an, European ana Jap 
uy and sell shares O- 
Ir and Fonditalia | were 


-« . 
. e & 


Qn 


ho 


wn 


f Revenue for fund f 
October of 1968, he 

100, 600 shazes of - Revenue, 
ment letter", and regarcec 

jan letter stock", sunject 

ily applicable in Canaca.... 


ow 
Gis 
co fy 
r¢ 
Q° 
Phi 
$*) te) 


oO rh © 
t+ 


fee Kh 


[Oo 


re 
OO' | If 
WH 
+> cf. 
U 
HK 
$ 


Me) 
10) 
1% 
rr 
tl 
-O $, 
r tar) }-4 
Oo 
af 
(+ 
zs 
QO 
fp 'G @ 33 
SS 
oO. 


. 
J 


th: th 

% 

+e | 

| oa 
O33 0 

< 

Q 
mM by 


Y 

¢ 

8) 
LJ. F* 
© 
ra 0 


mh 
Q 
oul 


> 


$s 
ore ee a; 


oD. 2h 
> 
% 
r¢ 


t $y 


tq 


¥ 


xy oe 


fo met 
1S) 
rho 


i en} 

i? 

i?) 
oO ct Q 
rly be 

9 
cr a 159) 

pa 

te 


* 
‘ 


7 - * « oa 


e nadian etter stock" have not e 
been solid, Dut are still neld in the portfolio of iit. 


euent to the purchasc of the 100, 000 shares, 
na series Of both purchases and sales O- 
r the porticlios of both IIT and Fone 
neses and all of such SS28F except 
an aggregate of 40,000 shares, were 7 
securities ase gt anc through non- 

i ‘tex-Gealex . 


+ 
wa 

< 
ron 
Cc 
Ownd 
a wm Ww 


ce) 


co 
S 
by rh 


4s 
3 oy 
. 


% 
oy) 
ao 
~ 
3 
, 
oO. 


7 
QOms 
Mm be RU 
<3 
36 


my 3 
4] 
va 
@! 


> aes - 


o Melse to be tne prota 
However, except 
letter stock", Ccop 
¢ in block sales “arran 
estrictions on xesale. 
tons <&s to.thne “srec 
mace no further ing guix 


es of Revenue shares were 


& 

wm 

e ¢ 
ey pet 


th vs 
$3 
s ext 9° M 


n 
oe oe 
7 


° 
2 


{- 
t¢ 
i) 
iar) 


(o) 
= 
i 
(> &* 33 e 
130 


“oy 
ag ore tft 


4 
oO. © 
( 
gm 14 
crm’ 
te 


un 
ch 


TT Ind 


6 
o 
| a 


O 
cr Hy 


Q 
G 
t 


. 


° 

au 
. 

eo 


c 


ue 


‘ 


c 


* 


1, Se oe 
au 
Coo 
aeiCom 


ke 


Lor 
cies 


4 


: 
+ 


2 


oe ey ae 
wea c. 
’ 
+ 


Ora 


Ky 


Yo) 


oN 
ee a 


aO2 


Now 


ee 
ote 


~ 
r 
’ 


? 


ace 
d 

a : 

Ao 


. 
ay 
see. 
IOVERL' 
1@) 


~ 
— 


dat 
“yeay 
aes 
4. 


Ps 


FONTS) 


Cc 


my 


ie Rhos 
4. 


We 
Fa 


’ 


< 


Cc 
fu. 


oe 


AG 
“ic 


eae 


StCaceGsnene 


a 
= 


n 


eme 


42 
4 S 
23 i 
“” 16) 
a 
4 Hi 
¢) Vv 
on LE 
% 35 
“A 
+4 08) 
x 
19) +4 
* £3 
, a £3 
2 
M+] 
Oo “4 
0 
12] yn 
$< 4 sd 
ord, a), 
45 - 
oY 
1) 2 
os >) 
43 A @ 
-+4 > 
43 re) 
ry - 
? bs : 
ri . 
t . 
‘ . . 
; A 
‘ 


So Ae reg ee 


“~ 


On 


- 


G 


s 


a 


© 


th 
i cou 


. 


mares by a 
offered 


. 
ae 


Ss 


Pee 
wnat 


oo 
o 


a ae SB 


sony On June 27 was thereun 


* 


Cis 


een 


af 


7 


~~ 
ee morinten 


os 


nm +" 

wee 

oO: 
~ 


m 


or tH 
Or: 
2 


mtr t Ns 


— 
iti Been Foot 1 
SS wm ee ee 


. 

> 

-_— 
od 


- 
Vvoe an 


ee 
rama 
oe Stew 


> . 
ay 
wee cl, 
- 


_ 


A. 


7 © 
. . . 
. a . _ : 
tin ° ‘ 
oOo . ° 
y uv) oA fs £3 
eu $3 vel ed Dove . 
oo. 688 < ~? “M Mung ae, F 
. ‘2 us ¥ t(} + 0] (aM 53 OQ Ya 4 
= NAD y) 13 $ S O) £3 Or ie 0% - 
2) 43 7 ee? CSM GEN: & ” 
ej eA AKI NUON <3 @) 33 wwngo Ov sJ 
a = oOo: othe Wa ND OVA mM” $4 QO 
e4 re) U4 Sed WN et 8 Bi ei 8] Pt 
> es S4 0 8 i249 Y TH 63 Saed onrv oO > M4 
3 - mn: 2h & Vt eit ~wA WOH (5 
mI oOo. 3% MES ia) ob WH US (3 43 OX i 
3° GS te Ba Se &. 'S a5 238 9 as fo <-h 
‘A OFEGUaALPE A 00 Wea O Oo vu 
1) if U Eedert DB Ags ONGC HN NO ef @ 
$a t$ (oe) Ws Ss : ‘A GS Heied GO rt od 
te) > oun Dw U4 OS eed ty 4) Ged 4 eb) © 
ua A O 2. - 2 2s & Ue 5 Yn rss) 
> mou > © Head 368 800H O00 $$ 
oO $3 aAvoeR MON H eooerP su wW «4 ivi ° 
N oO % Qi O Used QNQAHodng MY s Ma VN 
Fi wea waa hM rom?) 43 4 sued je 43 
Oo ont 4 049 Gti wide Gg Ww ~O N°: + o O+1 9 
po <J A C23 Get WA a 2 OG O Wr sul oO mis OO 
3 e 8 To Sf THOM. AVPNEYP Eel } 3 6: 4 $a 44 $4 
r3 8 i. AWON Get 1) rv] “6 
SS) .€ 468 aeaw -gd Ps “4 i 
$3 id 3 f!OM si Med 6 Ks 42 eet 
oe) a $y cet © £5 44 $3 Y Oo G) B42 6 pV if ‘ 
- > 0 ws oy 62 2 OS a sed &  «) 
at , os “(4 13 TW i & 4 “wa vdoogdwN Ky W oO 43 34 Ged 
rei ¢} ~es £9.55 42 09 2 4) $0.42 Saeed 55 oe) m+ G t 22 
“4 13 2) 355 $5 «4 EO O = q) 2 Cyl 
$3 > "e Oei fs (one i ie 2 | 
re % Qorzied Daan ag: OM Qk 3 
2) iz, 2 WS 42% eet ce) ad < >,0 
° ° . ny & Sa WwW YY o oe DD 
* “4 Det AGO wD KH o el 4 a 
ei o*8 ‘s (0) Ss $3 43 O uy Gg Q v 
"9 sj AHO WO uy Oo nw © C}..¢ 
po 4 . od) @ Ol 62 Aa A ‘ @) $3 @ ei 
Oo $309 4. $3 AD eet 1 et WY .G oi O ai i 
4 geiesm wo = GS eed WLS Gh. 3 fo) w 
: o) => O° es" O sad SS 4 -% 3 ce) cient St 13 +4 
t a a YX $4 et ot oS 8a OSS 4 UW WY $3 ert $i thn A) 
, > uo 9 et 3 43 65 $i OY 4 P< Oo 33 
es @ 33 3 sf og OU Ww © 4 O : ad 
3 $3 yee | be 4 Ow St ha 3 44 re) px fs a | $a 
A : RS Omd a3 Oia 32048 > e) - i | 
33 Y a] $4 sv O t dif, 8 eet ud 
re $343 Dee Orin “ws os 0 3 YY 
io Mm - $e 53 aS 43 AN OBA WEG OC WY W vas fas $3 
wet OG thet Ad [3 4 oh yO 0 53 42 FID ke 8) a) 
¢) f= i, O ) YOM SW WO Q OW $i n 
3 ) 0% “9653 6 © 2 eb td vet 23 {2 Wr Us {5 wo st AS eed ds 3. Q 
24 get eb sett A MOUS aA 008 “i 1,43 (2 .Q4 ea he 
* . 9 ‘ : 
. ' 
3 " 
VCS = ; . . . A 


eee + 0 e+ Cee eendhes comms eo wane om 00087 000°% ——_—--—** eo 
. ‘ : ; re | : 
. Yo ) i Q 
~ Nh ‘ - ks 
Y , eed jin. 2.3 * 2 
sd 0 > Q et ings O cA 
. Hi S eS) ut GU Oo 
~ 0 Ww wha dH OY $pertert O - 
N cy) os ac 3 mg YM i: 
M. ya 3 2 O K QO twWv OW w MM @ 34 
wooo wi a 6 on Ori xe 
: fot ange *! Gia O vv 
- AS ‘3 NV 9 OY ~ 314 On s > 43 
~ 6H 0 3 4 a) aos. = 4 U) 
AN ue) 2G WVA OVD . 
. HH GA SeAed 0 Gets Bb et & Sa & O 
¥ 2) OG ut 9 “0 “eH GB Odd a 
. Has O ane f9S8h 1's 
ee Ww 7) ri eu ooorusns gd ma O 
fom?) GI fen SAM ~ 3% 9 cirri © 
‘ded gOoCGOW Hoo Gh 40 & O 
3 Peet YY ov YO On > AV or Se ; 
30 NAD YW VaAd> Se eead AY wv - 
ta ra O ¢ MM aNnVoOv > Ot ~ @ Pr 
‘ (@) Ort TVA VY ge Od Mm OF ce = 0 G $455 an #8 ie) 
AG £28692 rey) ppv vVeri Os ov _o we 
= a ee o. te eee E-- Bee oO a: > 
' Sed: Od euun: AY no a =O: 8 ¢ ; oO -8 
<= ) 1 +h SY OG Bona hw Ooe .O0 £3 rv} ty ta 
13) nO Mw Gs gpa z wo on Ww HSN ee ws 
@ on QO cs 3 ra) gin UO Ma ro Bed 2) t+ 4 . 
-O t 43 53 3 Dit 5 OM 3 Oy ot Se UN WS cei O u "n 
9 m IHAVIUA GeRNnaANS SG & GA. &s w 
Ni “3 83 7h S| a. we Sagowunsnd 3 ft 
Qed at W RAO « MM OD EF wun TH Ss 
24 > Od OV 2.3 Del ey gue Ay 4 @ W) ,. fe. 
9% 3s WoO! 3G NA 39 3 UW OVO 3) oe 1, $s 
> O rr " ~4a wi O 2 iat O ren) oot %5 ] 
gy ei dggvori a~yg occas 9 YO yo ord 2 ou wv 
‘3 O uO > Gwe U-dA WO Dew > 2 2) wee de ©) ) 
par ri] civ Ga wg" 33 Ss Own © fied “4 $1 G 48 oO {Ss 
¥ ‘ oO = © 9 43 44 F WH eM A 170 OY) ca oe tas 
. AM . po gas tZne « “252 % «3 
. MQ, 3 M Soeet as.% ajgpois sm Gua Ort t3 & ; 
; Oo C) treet 2” OQ Wet $5 Udert # 000-0 2 
nn 8 dh Oo “ett ws “A ad da hi 
$3 8S ws OWIT: Ura G4 bed wr Wn re) ®) 


~ 
& 
- 
ae 
= 
ae 
U 
n 
oe 
n 
a) 
- 
- 
n 


3) 
: et OD” sf Nw : 1? 
234) 0 ae $4 CO Sacred es 
aavgo im =.” 2had : ww 65 Fed M4 
. $2 35 & crt wa ee. 2 t3 fs ¥ . —D. a OO.” . 
Set fis; Mo Ad 4 2. %G% - ADS SE #3 


et tee ae a ee 


208 A-i2 


, 


. ~ F a) “5 oO 
st "35 " Sei - - ri) ro] 44 
‘ v 0 6 fo4 oi a ot wo s Ori + ary) 0 . 
w& $%e é3 £3 ~ * rf be] wo eel 42 ytd US WY o UO &s 38 “ug 
ou n.d os ° Ori V etUHOQtd Q o 8 &* a | "5% $5 23 OuIWw « 
WOra Mss QAO RJ +4 43 9 RAO PMG KM Med 44 teed 0S 4 O Apnea 
J eet 4 3 $4 ed OY «el a) NOVIGOWU DAV HNONM “we. Ww S$ W-wt O Sa st 
S 42 OM Ot ct NW @ 43 0 ef HD Oa @ 44 tin On re | Met Om O = 8 
weet fic UO > vaOd00 ton G Ys OS Oa COOVOBz2D LMNs ht orb dd 
Gre OWOsSVam. Bh CHPA RAO DNADNHGAYNOUAH GN HON VU Tt a ws AG 
2 NM 43 YN Deri Y to) eel ARAM OUP IANK v et . ri 0 Orel DES Tahids oebecet * 
0 ONG nan ah O +34 Ds NeaAN SS 430 O-d 4) vu $4 ey US GE SEO A . ee 
“A O A OB Vea vutO OQa SK. Ss: VHS OGHANS Q@ Piiset iO 3 ogn 2 
anv ov gso-U & a) 0On YY 1@) OwN Bet VSO >a pets wits =O 43 gr 
°o mueAaws QUA -MRBOASOCA -VoA v9owv O 43 -r4 os ao 43 eA SA GO ‘ 
sa) claecics om | G nRnYeNnNDH HV WS aS ee 1 Ke “rit UV Hu’ YU nO. * ONS Nid 82 
wget YOANn Gs H 30 s4 SODA MY S WH ONG O Deo OV os “ 
HKORUVEWOUNMH-: SH AaVOAOONDS ¢f AS W 4 ONGDWEEAHVDAYMS 
OOM Wh 16) ND AHO OANGYOONGHoHA Bs Vv Se eederd 6S 65 05 SUF Sa FE 
a3 CscODONnuRBH HOY AONOSeAeRVAEMNH ABS O YO UH’ VU wr OM OM BAGH 
OY QN OVS. VDHOVMVVAVA RAC GAaUY 3 ov amt SO Ms Med rl NE o 
ata a ~- un nw nd 3s$48c6, C A On SD YO waN Ww Nea QD 9 EMU Hat rely 
G Seg) 43 ¥ “On eanON GHG on 63 YW 43 a we ams G4 et v- 
CKOwoNSaA GOs WG teheedt G4 SO UV SS Ysa WW A A Ue eet re | n GA OID CI & 
Ov YU wv 30 Oe > . A OW O-dederi O Hea Oo  .Q YPOYOQ HW wd oh U4 FY 
set PAaNHMAU HOV Oouwv oO WH > OG OUx heerd eA QI HS Wert aes SA . 
VPvwedngoemag Hare S$ied 62 OW Geet edi GN ONNMOAWA SOW WwW £3 wana s " 
6oMH UWI GS Pd @ 65 mu.O0 % A Stet £54 44490 0 4S Ort G YO $3 4) G) 23 a GC) fe SF OZ . = 
oy oe4 O) 419 Yset ss, M4 2 o3 a 6 0 Waa Y ‘det va HN O tio Msg 
Sei OO swers GCN OG HG DDR $4 $443 22 SEW “aA OU Ow @ Se Mm 1s 
sti 4 © S423 Oe © sd £5 J SVYOPdisVHADGHABOVNVAO Ht s . 
3.2 BQ Ke Q'4O) O Wed io) FJ MSA 30 c°=— W set 2 OO ri) 
oot > 3 KZ us £& GA CO WO HM Wess m™OO G ved ef $40 C44 
3H Ss Get 4 cs. oOo A 7] O33 SOBNUVNHE RA BHON 72430 ‘ 
Bw ££ os he i. O 44 am Yo gd ov o) N-eaA 
Os 22239 06 Seriti ee OS MWOowemGHreaAdGH AN YW “Gn 
3 ”“ Le f G* Oneiti VW OW Get wh WHY Y ° 
QO 4 $ 42 Gert clalead BEBO GWA G 
Mw) S 7h) 3Oddo0hv SOA O Sed 
WM YO deed Wet $4 Ded Hd ei o4. 3 
OQOuvVypoR WSN BDYVWOND 0 ODA bh WY 43 
Se>tQYUIEBSAKRYVAMA BHYVHOD e 
ous 43-54 Oni OWNUN YD WwW 3 tO fa .§ 43 Q). oO 
» ga ZEROS OGD @ 36 13% @ WJ YVOn YD BUY WV te... * 4 
nugaadoOO DS MUN YOU EE YO. O Ned aA OW SS 
EO nk > cr] ai Y VW Ua vw ai @: $3 son 
Oi G IU WA OH O49 OW Ds eae ore 2 O43 65 OS 4 Oo 
is wow os O “CswomesadwHuwe HW Hos sieved O Sa OD 
B.S re) — MBA OSS (2 O 42 decd 33% O43 O 84 Pet We ©) & 
QO 4 3°) & 83 83 63 S Deeded Med OM SIA YS he tw O M4 $2 ON4 Oe od ‘ 
Oss OO MHA Ve G 37) O 45 4) oF 4 Hw Met M4 SM a on wee 2) 
0) 32 4s A438 5 <> 3% SB WS Sart CO A was Oo cid (ues £2 O 0 Ad OW O oh 
$4 U4 MO JEQnd 040 £5 44 is 7 @O44et $ Q ert % Y Ort 3 
oOo - AO4O 63 aA H O WS HFS 3 Os 43 CS 0 e-scel en 2 fo ra) 43 3 
83 eee th 5 O Mm $ic> 32 Rome ©)! OV 1 ° 62 Reed OVLarti A Geetevrl DO OD 263 BU oS LCS OS 
#9 34.59 29-65 sho YQ Gs OS Geet “A GV UV5b Fleet BG) dd ord 65 1S Ea Weds Qa 
“Un & 33) $¢ © oth M4 $4h4 Mets ws poet OO OH ID 42 eleivd m iP] 
Yet shauna A 3 W 13 4) 4 Oto ga ee oO el ort oof AS ta 4? oN $5 b4 49 
040) 53 0S Seed ts 1S EO Mel 2) UO see Bet 8 OG Det w Gig) 4) wh asso Y CO) 4° 
$35 8 O 334) YO LS IN ° Co sAVD ES COMM GCM eAG © BE ST aS eed O88 Be A Ot 
M4 ig49C1 OM OTs v3 GUMHUANYBH HODGE VOW SY Oo GS3HP KOM Het. se N 


j ; . 3 
pled a Ceadsa Beadaes 0 seseaes x : ‘3 : sts 
Oo i ee 
; in aS €) . ov set 
| "3 $3 i. O 33 és : oO rt) oO et 
bs #94 836 i$ wv wf | SeAQert 
’ "S +) Waved vei sO ty 4d Oo 6% @ $4 QQ ae 2) 
. 09 oY et *" 9H ONG 4 O 44 2H 6 hiet 3% $3 o © 
{ : ok me | EVs aS ny) updo o 4 $1.6; Ort ° ° emi 1% Meri $4 cS on 
‘ a nos GO fei did GW Ori GHW O | YO ci wv wu Ou 4) 
j %® GH He aA VO wt VD Mow O A: @ 4 “A O Omg uwnNG AG 
3 YPOOBSDO BAGH NAdei Ooet Hed 4443 | i) in) Of! $4 4 
i Oo AGES + a) GOovnoveasn On 0 © YM vs wie iG moO RM 
a4 OQ Ww 3a 65 «53 EE PVUUVE AVA OSA 3% QEn hv 6 0 ° 232 0 O- 
' UO dA QQ 233) GaN OC OMD 4 OW Sed wide O OW od 
4 OO ON “A sac OW “40 Y NOD Sdn sea ou” - 0 + HO 6G H 
. (N44 42 WS eet VW S NG VY Beri % 77) oOo ££ Oo ° amy fOC OR OM 
Of SH UWS 4 OD AVUHHOVOHH EU uo n Hed 3 wo 3 4) o8) 
on a ce Me G4 > @ “A Own UO D QwWoK Me iF re) ‘s Suc Q wo 
WOM hes te et ad dd Hw ad Ge a Owiet Cnt oH a eee. ees 
”) as o4 ve) “uovo iw >E OC MD wh tae © SW 4 AOU Oo nw HGaw 
(4316 GB US HW “ANA CG 44 Ord GEO WAS 5 N = & OU Cc ro) 43 ed: 
Hed 3G O33 O WHvVYOnD eave DH N =NWIY YU yn wn Od ua 43 
oan QO WP ore) +4 ao venue oOo. 6 ww O9V0O KOnwriA Cetha os 
=f. © a & 2 wOoOdHh & WMHe- nN OSA OCH UGH uu GH Oo S2%3 Jeet SO 
® a 3A 0 O det n VYPEYUORH WGN DS M % + Ga OD aj 44 aA BY 43 Se 
“| ov Heded SU mo SInAUsSe OGG O W 2 O Ged a E v8) ve) lm. SEN A 
S AUN OV SON wi st Vin OG Hehe ym Aun GS aan 0G Ort wi GO 3B Ove 
23 $4 0.0 23 ct $4 AHURA M H 4 ded ‘s wpPYy Wetton eS 
= - % Ori SQM Med pHORNMENND VV 6 oY NGI41 OF Gi iz 3 mm > 
> ‘ "yg Ad wt O rer Go OG o QO 43 ui 13 Ord © ws %S 4 f; 42 i .43-9 5 
i /< Se OHS MHVAGHHE & FF HH DAE PO EM Ort F Pew OF SM 
D 2 C2 Swit 99 USO SO f Jed btecteed 2 oO WS Sade Dri Fy 4) WMO ss O Heel SO () 
$: a) sdeet 13 wi (4949 0 SONHIPA OWGVTD >? HMUAAHGH . oe avs 2 50 
= OS Vee wy wis Saat gag «st Oty E YO SS Clea bt GIGY OC) St O88 SOD £2 3 02 3) so 
: QQ 2: he seid MD 4d WS Y Q Ow Y44 OO Stab NHNAVES BOD Avi SG det fF Oo 
| > li ise BOK S sO M4 Ort VO 9) “40 BwUYHAO’ VOD HY WEA Ow 
I et i Sk a es 3606800 NK VPM SHH 2A OHA Q OW Jui aD 
Se OD 2 td od Fb ONG vw WJ Ym naADBYARH ASH 4402 5 “sia OVW wt seo RS wane? a es | 
SB foved Steg oe Ot see OAM OSKOH = ‘Sf Yo: O RYPYOKE HW Url 
Pike *3 $ 22 Ss s f5. ord 6 58 ger m0 WO YD aman 64 43 O-et i Fired Navel 
ae TE ¢ : Mes O84 1344 Met 4d SWISH s O-d UO % 43 4) 3 43 QO iG 
sol nt Da seed T) +1 > 3 Bet O 4 Pee Pe) 4A ST OH re) 7} 8) Navel asa i 
9) OQ 4d SS Saeed OM 24 @ . Ma Bed QUad 4 "eo a Meth OOM 
13 OvAaALHONUEYM.sYPHOIALKO 3 suW uo GS MQeelb eel O 
<3 $5 “4 "5 3 43 Sted SG W 4 wel 4 32 s Our 
a°t Vee AO S «3 GaenVW@ev: oO wv HO0Gnh Se & 28 tet oo s3; O 
tJ red 4) yorwaenvnounvdood’ &t'9 0 YOQNAN SB a oe QO tA Mm «ya 
Sy OW 63 0 29-12 Need GY $2.0 YM Ort ANd OLGA V wa Ch 82 v3 33 49 i) 
t: 444) ft 49 medi OV OK OD Qa bh 3 $3.G 4 Seed S44? & £3 Onn & Pa he 
Oo Vis 4 «6 HM OAD ) Ot G «a 4 vet noo. + 34 Om me @Vowt 008d 
: vel eof tye, * $439 NF wo 3 fied FS ANA OM AHO a YD 33 ot WO 0 nG 43 -ey 
eb Ge cy a3 ga .nHn#oORevoasds _et Gwget oOo id GCYOBSEaAG ws YH VOB Woe 
‘ e406 42 Qesttiqa€ se oa « & cov} *i2 ems e hn Bre! ws FS CHOC OKO 
- 13 4 "3 asa A iz WO 6 WA et. eet 438? $i SS 0 Pa 
=t Wa 63 ts aes Jaz~OdtcGg. . yaad UO KN "ei G) ort 4243 Ori 4) s3%3 Oe” 
? 3, ON) moO et 1% © OS Steedcedcet $3 cet b4 Nae {2 "4 4, S wW 1G) O45 
4 9 9 ij A2a0 HE MOKGHYGOONKBDA .. ; ‘ a re) oc Mrianas 
: a Ou HWE BAGO wet O Hetsee . er ‘ = v.30! ONVWAMWH YO 
$44, M4) be 0) Te” St SDM AZetes s YD Medd €) se 42 * © a3 9 feed 
3 HM. SY vw. IYOW -.$4 1 AN OH °° . HOR bog 42 OD, WD et 
PO RUD HMA e” Oates AI Ow) DS 3.08 < 00 , Oo. - e ih ot KL Deel @ 
Bong hi WOE 0, GA AV ANA OM RW OH OON « @48864 & FAVS 
= ‘ a i" ‘7% ‘ : 
oe ° 1 t . 
en ; oo oe a : 
‘ ‘ SS > a e 
‘ ad . / . 
¥ , ‘| - he i ais . ; 


- 
—~— 


‘ 


oa 


os ¢ 
lorry “Cc 


sic 


c 
— 


~ 
‘e's 


12S 


tor 
v 


- 
« 
. 
. 


ao 


1 


. 
“> 
wes 


de 


Ce ae 
e the Co 


- 
- 


tor befo 


cc 


208 A-14 


| 


atente 


po! 1 center gees = RRA te 


e 
ce 


- 
- 


Vac 
aves Oe eel 


ae oem o 


oO 


. ~ ' 
P ") | 
bt e "J et > . v As 
i) 1 et on W 4 st d3 om aia 
"J inn Ns 26 " ee et is OW i oh oS cet be 
s: 1 83 3 O ow ‘ 02307190 4 yigetot O | 
mm w 13 Ae mak. oS aged 3D fn 4 ou wa rs $ 4983 2 O 
a 30 . -gvarsaqaunna ei 3) be Ss onuaooe is Oo MM 
wn gmwuanaoaunaea a> w ysis W ovo $4 “cvs owt Oe. 
3 morvaao m8 Ort Oeih = Mme MM so nuod ui dd Geet 0 528 
°o e 6 w sei W te] sews +t O°9 oan ra) 44 14% ha 1°) AwEeaad 
Ord wowany n $1 OW Ma @ OuroG ° 0voHn Ooms 8 Qa 
a> oe ON ON MMM OKRDVOME.G OVY >0 4:47 9 m4 9 °3 oO ° 
O« \ m2 O@.6%°A ro) Mert OF Gs 9 Ee M43 4G ©) ows OO 
44 Oa hi wes “POLO ta 4d 3 0 CP eats & Get zs: UO . 
> Ma Me od abo usosanoggas ot > O Mr et gus ec oet e °* 3 
‘ nuvyoruyss oh Pure 43 YP 665 O18 ga Sa ov 30809000 $4 Cc 
4S ap6 INAG, 5.45 5 Ved ov” 6 0 ay a4384:90 
3 . oO ad Ma = Y OAS OMG o@a@.° &a -~O "0 O. ono & 4M 
& > > Yo Ov Ss “eh eongdgagaved ” ie Ow’ & aodgon$u <0 ws 
1G DO's £295. H ~Ot8V 44 35 .Q UY wv Y-ri 4G ow $5 OA on ef 
S canons oO mugoonte cy % Swed OV 4 42 A OMe wv * 
. WY 24 ri O 179) w2OoGgHO WM % Saeed yowsnr M ri AG i oe 
ei VwA DEVS woendo WOH vat Ga oO ® o Audvnd Ooo 
a) ¥ wea OdseKrovo Dev n64G OY Med F aH UV AUOGANH vt 
me) 7 oun Oe ome eppeunRe dA QION On OOM 5 y & nOwU + 
& x5) 4 Di W 4 Od O 4 &@OTH 3 O41 > % O ms Os is m%Onmss 
3 ~ .wy eh O &- SO dA ed EOE O i] OnaHO 16) NM 5a090nu0 de 
<a :.° sired UO el OM Gt ted ie) “aA is Mw MMA O 4 ows Oe 2) oO 
iO 63 on ° do 43 $1 <p eet sdioed OUNH A ome} & Vied so, WOO % Woe A 
Sd i Zum 6 to Ov Ov gd ati\ed 09YO K° ' Beto WAG wi W IO as 
oO. PMV oO porndsor+naH, Ass > Hu 2 as. wm Oar Aas Met 
$3 Qa Ov 6 O tv & YO UO 5. Gt eed 4 Geo ~“M 30 sis  & 
Oo 3 °, we ot $0 %e 3 US oO fi > ci }- yvaWn Go OW si St 33 43 vet Gd ra aa TJ cebred * 
oA Hr) oO" erna” ut Y Ort NG & © W oO * QOD 6 OS eA 13 3 94, 6 2G 
3393” C id eo re | (yi O (§ O85 +7 1 iA : si: O 4 O W paced Seah $4 CS ei ced 
(% $3 * w 6 OO a OW hs GS “A G » & @ 42 4) O-Y2eri OO oh es 
99 ita ye gPynay 0 yy wagge 5 SG vw oO QO O aki fu O Oe 
o> ) ca fs ht 12 ©) + Ooo 88 Of: “ew ao -* yw KM Ss FY) ee ae) Ord & 
v O ers es hte. > WY At: O $ & O-el 3 @ 43 os i} 3) Dad Ge Qa rt H-4 @ 
0) Hod fo eel O° gyda Vel 1465 63 O v8 ind S we & ov 61a OG $3 &4.Q 
. & C y ua se O rt 2.0 OG a * He 0 ah shoe t43 43 $. tad O vel 
Sa 4 int £3 2000 08 ' wd fied Bet OD —i O YD YPOnmOoOkK a : a 83 49S 
5 43 C4 ied "% OM hed ie) ae Ce ee .Q wirisi Vd Oo ih £2. 22: 4 OE. a 
fn m4 oO 0 0-1, "4 O08 Ya & +i A UO Da ood rso >O 8 3 O MO. 
Gm ts a4 ¢ oe Sa Ort W 40 6 B41 3) 2 M2 «A Y oOo Pee Be Oe 2) ay 
() eet Nm. svevar nam au OG C) Url of WD i fe) 4 Mm A 34s © Oo el OD 
nm $3 %J eet hb O aD 2 49 tart ct HE ss @ amo @a “4 ee) fs $0 03 2 4) 
< fv as see OA “” $geed $3 42 UE cet 2) 77) v4 sts OU qs het * Ovi 42 23 
Ors. ™ saonon | Ww ‘sO oot “Md o- ~ 1 Y ed 42 65 49 ag as: SR. 2 804 Q 3 
ae. 1 6. oY) ee gg” sf Bg aN Nea $a daS4 pon msaQad ott M4 
O %5 ie wa sO WSs “aw wwsoowd s W eet 4 qo Bde QM «3 
7] v4 vet UWS pet OMS wi eel et 3S OU OU Ss Oo Yo ww4a Oo “ ot $2.33 9 $% 
uy M m4 maa a O 33 12 QO Daw WAS gdericrt 63 «3 =t3 O Q.etwA @ 208 sso 63 6 
et O . saa Sa c3 0 O Wert Ved moeoawnunuwd wi * V4 4) “ Qeist © Oo 
444 n"% gh oOo wad Sita fs uw 0 Oo, e3 Maced nei A ” Q rss iS $8 0.14 oO 
ws 63 ° '?) «36. O OO 0, OG 0 8 O°O Geel A's wd Oo O83 Wa (2 O Vert 3 33? 
ye) & (4 fie ag a sts He MO O20 BH Set G2 mg Ww Oi Ban ed a et 1) Gf ved 
; ‘ Sy pe Srind © oa 9 0 ON (@) 33 Os oct “ou OQ) nt 0%} ares tey pet a 
wt ont £ 2) hives PvPOVDINH Qi MW _, fw wo $3 Me Wa swhe Ve oe O 
i (:? ygOH8 4 ODS M4) as © 4 00% ae 4 yw AoA Wo isertes HOO @ 
© eG * fy #2 $3 19 Parts @ 1 O 249 9.0 GMI SB gets 0 |aaevevonad a pops aaa % 
- Cievri 0 LH PEP a RQuasd OHNvUwA OPO Kiet $4 54,0 F euQs Wei Q 
4 - : . ‘ a. 
| . ° ° 


eee mmoee ee * 


yo unacr 
t 


. 
" 
Ae 


t- 
wee 


uly yours, 
Ha 


5 ot 


$53. 
4 
Robert J. 


. 


Very 


. 
, 

‘1 
ps 
m5 
~. 
cB 
. 
3 


AV 
=> 


a 
Cowirt 


23. 


' 
L 
the 


VEC 


a 
2 


OSsuUre 


=F 
few 


4 
2 
4 


- 


4 0 ° 2) é ‘ww 4 
‘.] 7a ~ ® ~Document 17(a) of Appendix il to Plaintiff's Memorandum of * 


: j Law in Opposition to Defendants’ Motions a rd 7 re 
: STAMER 8 HAFT m 
ATTORNEYS AT LAW us its 


149 EAST 8O™ STREET - NEW YORK,N.Y. 1002! 


(a12) 626-8200 ea CABLE: LAWSTAPT NEWYORK 


June 17, 1969 


Thomas Joyce, Esq. 
Shearman & Sterling, Esq. 
20 Exchange Place 

New York, New York 


Dear Mr, Joyce: | ‘ 


Re: 1.0.8. - Revenue Properties Co., itd, 


At the request of Bill Browning at Drexel Harriman Ripley, 

we ar? furnishing this letter to you with respect to tne 

above matter, We have sent an extra copy along so that 

you can furnish it to Mr, Browning with your own comments. 

Of course, this letter is submitted to you and to your 

client on a confidential basis in connection -ith your client's 
role as proposed managing underwriter of I.0.S. securities. ~~ 


I.0.S. first learned of a pending investigation into 

Revenue Properties Co., Ltd. ("Revenue") in early May when 

Stanley Sporkin and Larry Williams of ‘the S.E.C.'s Division 

of Trading and Markets, Washington, called and requested that 

. Joe Melse, the portfolio manager of IIT's foreign portfolio, 

come to testify. Mr. Melse testified on May 6; the under- ; 

Signed represented him as counsel during the formal testimony. 

The staff at that time pointed out that they had information 

which tended to show that Revenue stock had been distributed 
in the United States without registration and in violation 
of Section 5 of the 1933 Act. Melse purchased for various 

I.0.S, funds, including IIT, shares of Revenue through 

Canadian brokers who, in turn, purchased the shares from 

other Canadian brokers, and in addition, purchased 100,000 

Shares of Revenue as "Canadian letter stock" at a discount, 

The "Canadian letter stock" was purchased after a Mr. Norton 

Cooper contacted Melse and stated that he would be able to 

arrange to have iielse buy the shares at a discount. Cooper 

is the brother-in-law of the president of Revenue, which o 
Melse knew at the time. Melse sold into the United States é 


-" STAMER & HAFT c ae r | 


Thomas Joyce, Esq. a June 17, 1969 


—-markets approximately 100,000 shares of Revenue stock which Melse | 
insisted was out of the more than 100,000 shares of "free" 
Revenue stock. It is Melse's position that the 100,000 shares 
still retained by the funds is the "Canadian letter stock", 


The staff of tne S.E.C. at that time took the position that 
Melse should have done due diligence to make sure that what he 
-considered tne "free" stock was purchased by the Canadian brokers 
from persons who were not insiders. Melse testified that he 
did not inauire of the Canadian brokers, and we are left to 
surmise at this point that the stock purchased through Canadian 
brokers had in some way come from insiders. The point is that | 
neither Melse nor anybody at I.0.S. has any knowledge as to | 
where the "free" stock came from, Although the staff did not 
take any position on "fungibility", it may be that the staff is 
taking the legal position that tne 100,000 shares sold were the 
—-—"Canadian letter stock", Even as. to.the "Canadian letter stock", 
Melse testified that he did not know that this came from Revenue 
___ insiders, but did admit that Cooper had arranged the transaction, 


Last week both Sporkin and Williams told me over the telephone 
that the staff will recommend to the Commission that I.0.S. 
and certain affiliated funds be named as defendants in an- 
injunctive action charging Section 5 violations relating to 
Revenue. The staff said the only question "open" at this time is 
whether any individuals affiliated with 1.0.S. will also be named, 
Tnis is a typical "negotiating" position of the staff. We have 
an appointment on Friday of this week to discuss this matter in ° 
Washington and to provide additional witnesses and documents 
requested by the staff. In the conversation last Friday, the 
staff took the position that although I.0.S. probably did not 
know that the stockwas coming from insiders, they should have 
_ known tnrousn the exercise of due diligence. Apparently, they 
are seeking to apply an "unwitting conduit" role as a statutory 
underwriter to I1.0.S. At this time, we do not have any information 
as to the amount of Revenue's securities distributed in the United 
States without registration, nor do we have any information as to 
_Other persons against whom the staff proposes to take action. 
‘I hope that we can obtain some of this information at the Friday 
meeting,and will convey it to you. For your information, enclosed 
. 4s a Xerox copy of the S,E.C, release dated May 8, 1969, con- 
’ cerning the permanent injunction which was issued that date 
against officers of Revenue. 


Very truly yours, 


R otcec- lc ALW 


Robert J. Haft 


RJH: jg . ° ' 
Enclosure : st Ra aa 


ec ae <f eeee 


208 4-1 ie cae 


For RLLEASE Friday, Ma: 8, 1969 On aa 


_-SECURITIES AND EXCHANGE COMMISSION 


dashington, D.C. 


Litigation Release No. 4312 ; we 


The Securities and Exchange Comaission announced that the Honorable i 
Charles M. Metzner, United States District Judge for the Southern District H 
of New York today issued a permanent injunction against future violation ; 
of Sections 5(a2) and 5(c) of the Securities Act of 1933 in connection 
with the offer and s2le of unregistered securities of Revenue Properties 

ompany, Limited, its subsidiaries or successors. The defendants, all of 
whom, sTthout adaitting the allegations of the Complaint, consented to the 
entry of the injunction, are: 


_ Revenue Properties Company Limited 
“=~ Alex J. Rubin 
Harry Rubin . 
The Alex J. Rubin Famiiy Trust 
The’ Harry Rubin Family Trust 
Haal Securities Limited 
* Shirber Holdings Limited 
Turtle Investments Limited 
- Tortoise Ventures Limited 
Esther Cooper, formerly Esther Rubin 
Norton Cooper, husband of Esther Cooper 


es 


_ Revenue Properties Company Linited is a Cenadian corporation engaged 
in the real estate business. Alex J. Rubin is chairman of its board of 
directors and president of the company, and a founder of the family trust 
bearing his nane. Harry Rubin is executive vice-president of the company 
and a founder of the family trust bearing his name. Together they own all 
the shares of Haal Securities Limited and Shirber Holdings Limited, and are 
shareholders of Turtle Investments Limited and Tortoise Ventures Limited. 


- Esther Cooper is the sister of Alex and Harry Rubin, and is a shareholder 


of Revenue, Turtle, and Tortoise. Norton Cooper, husband of Esther Cooper, 
is the chief executive officer of Turtle and Tortoise and is a shareholder 
of Revenue. te 


The Commission in its complaint, among other things, alleged that 
the registration provisions of the securities Act of 1933 were violated 
in the following manner: : 


(1) Revenue Properties Conpany Limited in late June 
or early July of 1968 offered and sold in Canada 
$7,000,000 principal amount Convertible Sinking 
Fund Debentures series A in a purported private 


Oe 


208 A-!9 ' 
ee " LR-4312 
eeey : placement to thirty three (33) Canadian investors, 


who signed lctters of investment intent,and imposed 
mo restrictions to prevent the resale of these 
debentures or the sale of Canmon Shares issuable 
upon conversion of said debentvres in violation 

of the sccuritics laws of the United States. 


(2) The Alex J. Rubin Family Trust and the Harry Rubin 
Family Trust sold approximately 325,000 Common 
Shares of Revenue Properties Company Limited, most 

- Of which were sold at a time when a registration 
statement qualifying for sale in the United states 
tertain shares of the two said Rubin Family Trusts 
was pending before the Securities and Exchange 
Commission. The registration statement when it 
finally became effective omitted to list those 
sales which had been made by the two Rubin Family 
Trusts prior to the effective date of said regis- 
tration statement. Inaddition said reyistration 
statement omitted to state that certain of the 
Common Shares of Revenue Preperties Company Limited 
obtained upon conversion of the Convertible Sinking 

| Fund Debentures Series A were being offered and 

be sold at a time prior to the effective date of the 

Yegistration statement. 


(3)° Norton Cooper and Esther Cooper during the past 
' gix months sold approximately 375,000 Common shares 
of Revenue Properties Company Limited which belonged 
originally to Esther Cooper. 


(4) In connection with the transactions described above, 
certain of the Comnon Shares of Revenue Properties 
Company Limited were offered and sold and delivered 
after sale to residents of the United States. 


The defendants also consented to an order directing Revenue Properties 
Coupany Limited to furnish to each of the original purchasers and to each 
mf the present holders of its 7 1/2 per cent Convertible subordinated Sink- 
ing Fund Debentures, Series A, and to such other holders of Common 
Shares of Revenue Properties Company Limited, who obtained their shares in 
the transactions described in paragraphs (1) and (2) above, as the Con- 
mission may designate, copies of a notification of the court injunction, 
in a form approved by the Comnission. 
The American Stock Exchange has given material assistance to the 
Commission in this matter. The Commission was represented in this action 
by Stenley Sporkin, Associate Director, Robert M. LaPrade, Senior Trial 
Attorney, and Williem Taft Lesh, of the Division of Trading and Markets. 
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Werblow 43 er eee 
| 
| 
| 


Q Did he do so? 
A No. 
Q Did he describe to you what papers were present 


at Artnur Andersen's offices? 


A I don't recall. 

Q William Stoddart. What function did he perform? 
| 

A He was generally familiar with real estate account- 


| 
ing and auditing matters, as well as mutual funds and securi- 


ty dealer matters. 
} Q Did he go abroad? 


A He did. 


Q What work did he do in this country? 


Q Did he also do some work in this country? | 
| 

MR. SCHWARTZ: I object to the form of | 

the question, particularly the word also. | 
MP, NOVELLO: You may answer. | 

THE WITNESS: Can I have that question | 

again, please. | 
(The question was read.) | 

A Yes. | 
| 


A He went to visit the I0S real estate project in 


QAnything else? 


| 


OM. =e 


er 208A -2/ 
: Werblow uu 
1 A I believe that he also probably read on a pre- 


liminery basis some of the financial statements related to 


| that project. 


\ ' rn : Q Did he prepare a repert? 
) 5 A Do you mean in this country? 
6 Q Yes. 
7 A No, : 
3 Q Did he prepare a report abroad? | 
9 A He prepared a report for me abroad, yes, | 
. 10 | Q Did you see that report while you were abroad? : 
3 11 ! A Yes, I did. : 
12 Q Did you bring that report back to this country? : 
) 13 A Yes. | 
ff Q Did you discuss thet report with anybody in this 


or cee, .se.cns we + 


15 | country? 


; ee a | 


: 17 : 0 With any partner of Price Waterhouse? 
: 18 | MR. SCHWARTZ: In this country or 

| 19 | elsewhere? : 
' 20 MR. SILVERMAN: In this country. : 
7 21 A No. | 
| 32 Q You don't recall discussing Mr. Stoddart's report 
23 | with any person in this country; is that correct? ! 

25 
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i Verblow 45 4 
oh MR. SCHWART2: I object to the question 
Wy 


i as repetitive. His prior answer was not that he did 


not recall, his answer was no. 


\ MR. NOVELLO: I think he was asked it 
3 | 
: and he has answered it, but to save time, why don't 
o 4 
f you answer it again. 
- {i 
i i 
= | A I did not discuss Mr. Stoddert's report with any- 
‘ 3 | ; 
4 | one else in the United States. 
a | 
j Q Mr. Yon Glahn, what was his function? | 
i 10 | ' 
H A He was familiar and is familiar with bank account- 
i 
+ il 4 
t | ing and auditines matters. | 
f \ 
a a 
Q Where did he do his work? .| 
eR 
: | A In Geneva, Ferney-Voltaire and in Zurich, 
; 4 : 
Q Did you see a report that he prepared? 
ce t 
{ Did he prepare any reports? 
; 16 3 i 
| | | A Yes, he did. 
| 8 \ 
| Q Did you see those reports? 
1S 
| A I think there was a memorandum that he prepared. 
: 19 
| I did see it. : 
; 2 | 
| Q “here did you see it? | 
A In Geneva or in Ferney-Voltaire, I don't recall 
ee ee 
| which. 
bas ! 
| Q Did you discuss that report with anybody in this 
t > i} 
24 | 
i i 
{ 25 | 
H 
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Werblow 46 
country? | 
A Nor to my knowledge. 
Q Joseph L. »oth, he is a partner in Price \'ster- 
house, isn't he? | 
A He was. ! 
Q Did he participate at all in Price Waterhouse's 


functions in connection with the I0S offering? : 

A He did. | 

MR, NOVELLO: I object to the form of the 

| question, but the witness may answer. | 

Q What functions did he perform? | 

A He assisted in designing special checking siatinilie’ 

ures that Prexel requested IOS to request Arthur Andersen | 

to carry out in connection with the June 30, 1969 unaudited 

financial statements. 

Q Did you see the special checking procedures that 


Mr, Roth prepared? 


A Yes. 

Q Where did Mr. Roth prepare these procedures? 

A Well, he assisted me and my staff in both Geneva 
and in Ferney-Voltaire. si | i 

Q Did he do work on the special checking procedures 


in New York, to the best of your knowledge? 
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copies of the renorts that you have previously mentioned, 


tw 


3 | prepared by Mr. Stoddart, Mr. von Glahn, Mr. Cameron and 


Mr. McDonough? 


| 
1 
5 A I believe so. 
6 MR. SILVERMAN: Mr. Novello, I call for 
7 copies of those reports. | 
8 | MR. NOVELLO: I will take that under 3 — 
9 advisement. | 
bs. te | Q After the meeting in Jure with Mr, Lechner in | - 
- 1 : which you requested certain financial information, what ! 
12 happened next? | 
13 | A I believe I described that we did get some of that 
14 | information. I guess we had another meeting at which re- | 
| 15 | presentatives of Arthur Andersen participated. | 
16 | Q Where was that meeting held? | 
17 | A At 60 Broad Street, at Drexel's offices | 
13 | Q Whe from Arthur Andersen was -. present? | 
| A I guess they had three partners and one manager. : 


| 
| 
| 
| 
| 
19 


I was there with Mr. Von Glahn from Price Waterhouse and I 
believe Mr. Murphy and Mr. Joyce from Shearman & Sterling 
were there. 


Q What were the names of the Arthur Andersen part- 


ners? 


16 
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A Mat Tiffert was the manager. I believe Walter 


Ruegger and I don't recall Duncan's name from the Naw York 
office and the partner in charge of the IOS work, who was 
from Milan and Genoa -- his name doesn't come to mind at 
the moment. 

Q How long did that meeting last? 

A That was more than a full day meeting. It went 
into the night. I guess I did not -- I did not have an 
opportunity to finish who else was at the meeting. Maybe 
you are not concorned with that. 

Q Please go ahead, 

A I believe Mr. Browning and Mr. Ambrose were there 
from eats ae I believe Mr. Sonne was in for parts of the 
meeting and I believe Jay Leary from IOS was there. 

Q What was Mr. Leary's position -- 

A Walter Tenz was the partner in charge, 

Q That was the partner in charge of the Milan 
office of Arthur Andersen? 

A I did not mean to say the Milan office. He was 
in charge of the audit on Arthur Andersen's part. I know 
he was a resident of Milan and also in Geneva from Arthur 
Andersen, 


Q What position did Mr, Leary hold in I08? 


4. 
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A I don't recall his exact title. 

Q What subjects -- what topics were discussed at 
that meeting? 

A As I recall, the principal purpose of the meeting 
was to discuss what work Arthur Andersen coule do in connec- 
tion with the June 30, 1969 financial statements. | 

Q Any other topics? | | 

A I guess there were some discussion as to the | 

| 
length of time that it took to get out the 1968 financial ; 
statements of IOS; I guess a general discussion as to the : 
new computer procedures that IOS had instituted with re- . 


spect to salesmen's commissions. 


Q Anything else? 
| 


| 
| 


A I guess we talked about a time table with respect 
to an audit if Arthur Andersen were to undertake one. 
Q Did Arthur Andersen at that meeting agree to 


underteke an audit? 


A No, they did not. 


Q Did they reach a decision at that meeting that 
they would not undertake an audit? 
MR. PETIRSON: If you know, 


A I don't recall. 


Q Did you.take notes at that meeting? 
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in New York? 


A Fe went overseas. 


! 
} 


Q Did he do any part of his work in New York, to the | 


best of your knowledge? 


A I would think that he read, on a preliminary 
: basis, some of the information we received cn IOS in New . 
York. 
Q Do you know of any other activities that Mr. 


McDonough conducted in New York? 

A I believe he visted Arthur Ardersen's offices in 
New York. 

Q What is your basis for that belief? 

A In connection with our work on the mutual funds 
or to find out more about them, we wanted to look at the 


work papers of Arthur Andersen and we were advised that soms 


| of their working papers were here in New York. 


Q Mr. McDonough went to Arthur Andersen's offices 
in New York and reviewed that material, tc the best of your 
knowledge? 

A He went there with someone else. He really pro- 
vided the introductions to Arthur Andersen, 

Q Who was the other rerson who accompenied him. 


A Another member of Price 'Ylaterhouse. 


® 


A 


Q 


A 
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What's his name? 


Larry Erera. 


Did Mr. Erera file a report or a memorandum that 


i 
! you know of based on his investigation of documents or work 


papers in Arthur Andersen's office? 


Do you know whether lir. Erera made copies of the 


Yes, I do know. 


COMMERCE REPORTING CO. 


A I don't recall. I think he was only there for a : 
| day. ! 
: Q Did you discuss Mr, Erera's visit with him? | 
: A Yes, I also discussed it with Mr. Maynard. | 
! . | 
Q Is that Robert I. Maynard? | 
A Robert M, Mayrard. | 
Q Anybody else? | 
A I am not sure, but I probably discussed it with | 
lir. McDonourh. 

Q Did you have this discussion in 'ew York? 
i 
| A No. I believe I discussed it on the telephone from 
Geneva. It might have been on the telephone from London. 

| Q With Mr. MceDonourh in New York? | 
| A Ir. Maynard in New York. | 
| Q With Mr, Maynard in New York. I see. 
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Document 23 of Appendix II te Plaintiff's Memorandu. of 
Law in Opposition te Defendants’ 


Motions | 
Werblow 12 

Q Did he set in touch with you at a later time? 
A Yes. 
Q How lont after your luncheon meeting? 
A A couple of days later. 
Q Did he zet in touch with you on the telephone? 
A Yes. 
" Q What did he say to you? 

A He said that they vere trying to errange a meeting 
for us to meet with the treasurer of IOS and he reviewed 


with us our availapility. 


i Q Who was the treasurer of I0S? 

' 

F A Melvin Lechner. 

4 Q Did such a meeting take place between you and 


, Mr, Lechner? 


i A Yes. 
i Q ho was present 2t the meeting? 
{ 


> 


The other vecplc present were Mr. yon Glahn, Mr. 


Stoddart, Mr. Bierler was in for part of the mecting, Mary 


x Anu Burge anc Mr. Jack Ma Donoush cf Price Waterhouse were 


tat the meeting and there were some people from Shearman & 
i! 


i; 


Sterling an? seme people from Drexel. 


\ 

\ igh 

| - CQ Do you recali wno Was there from Shearman & 
| 

i 


‘ 


\Sterling? 


} 


| 208A -Y2. 


1 | Werblow 13 

2 | A Graysor “urphy and Tom Joyce. 

3 | Q And from Drexel? 

4 A I believe Bill Browning was there, Clark Ambrose 
5 | on Chris Sonne, 

6 | Q That meeting tcok place in your offices at 60 

7 || Broad? 

8 A I believe Mr. Silverman, there were other people 
9 heey Dre,el who were there as well. I was trying to spell 
10 | the name for him, 

ll Q Iam sorry. If you know the others, please name 
12 Pai 

13 A I believe Peter Heerwagzen and a woman who was 

14 | from their, I guess, research department, 

15 | Q Anybody ¢lse that you recall who was present at 
16 | that meeting? 

17 | A No. 

18 | -Q The meeting tocx place in your offices at 60 

19 | Broad Street? 

' 

20 A Yes. 
21 Q Did Mr. Lechner have dcecuments or meerial with 
22 | him? 
<3 | A Yes. 

24 | Q Did he zive that material to you? 

3 | 
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7 2 A Yes. | 
3 Q Can you identify the material that was given to 
4 . you? 
5 | A It was an information brochure that hada been pre- 
be 6 | pared by IOS personnel describing the company, a so-called | 
C 
: 7 | blue book. 
i 8 | Q Anything else? 
ba | A Not that I recall. 
10 Q Did anybody else give you documents at that meet- 
2 11 | in;? 
3 12 ! A No. | 
‘ 13 | Q Do you still have the information brochure in your 
14 | possession? 
J aan | 458 believe 90. 
16 | MR, SILVERMAN: Mr, Novello, I call for 
17 | its production, 
yo, ; 18 MR. NOVELLO: I will take that under ad- 
19 | visement, lr, Silverman. ; 
: 20 MR, SILVERMAN: And you will let me 
: 21 know promotly? 
22 | “R, NOVELLO: Yes. 
; 23 “aig SILVERMAN: Thank you. 
dnt Q dow len? cid the meeting last? 
25 | 
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Werblow 
A As I recall, it took most of the day. 
Q Now, without getting into who said what to whom, 


/can you state the substance of what was discussed at that 


A Mr, Lechner described to us the general operations 
| from a financial and accounting viewpoint of IOS and just 
generally gave us a description of the company’s method of 
operatinz. 

Q Did anybody else speak? 

A My recollection is many people cpoke. 

Q Was Mr. Lechner the only representative of IOS 
present? 
| A That was my recollection. 
| Q Yeu dane recall Mr. Cowett there? 

A Mr. Cowett was definitely not there. 
| Q Do you recall ary auestions that were asked of 
Mr. Lechner? 


a 


A One questicn I do recall. 


What was that question? 
It had to do with the timing of the preparation 


of the June 39, 1969 financial statements of IOS. 


I guess Price Waterhouse asked the question; 


: Whe asked the question? 
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» Dresel asked the question and Shearman & Sterling, 


There was a great interest in the time table of 


4 , the offering; tha tim 


ty) 


table for cerrying out inquiries in- 


5 | to IOS's operaticas. 
6 Q What was the answer to the question? 
7 NR. SCH'YARTZ: _ I object to the question 
8 as beings beyond the Scope of the consent order and be- 
9 yond the scope of what is necessary for judicial de- 
10 termination of the issues cf cless and subject matter, 
11 I think vou are entitled to inquire irto 
12 what was done in the United States and in a general 
13 ; way the subject matter of meetings, but I see no occa-= 
14 Sion and no necessity for inquiring into wha* w2s said 
15 at any such meeting once you have established the gen- 
iv 16 eral nature of the Giscussion,. 

17 MR. NOYELLC: Mer. Silverman, I under- 
1g | Stand that there is a consent order with respect to 
19 : discovery, <= don't claim to be able to interprete it 
20 | myself, but I would be puided by the parties interpre- 
4 | tations of that order and if -- 7 have heard Mr, 
2 | Schwar+z! interpretation, 
23 | If you have any other interpretation, I 
zi | would be happy to hear it, but -- 


e 
~ 
— eS. 
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3 : A I think so, 

3 Q What was said? 

a MR. SCHWARTZ: Same objection, Mz. 
5 Silverman, 

6 | MR. NOVSLL): Mr. Silverman, you are 
5 forcing me to make the same Girsetion to the witness. 
8 | I think I can state io you thet it's not my desive to 
9 forestall you from any discovery which is proper pur- 
10 : Suant to the order which I understand is outstanding, 
vs : but it seems ts me you are going somewhat far afield, 
zs MR. SILVERMAN: Mark it, ple%be. 
13 | Q Was there discussion at that meeting concerning 
14 Sts activites in the United States? 

1s ! A Yes, 

+6 Q Who discussed I0S's activites in the United 
17 Sees? 


13 | A Lechner, 


19 | Q What did he sev? 
ies He indiceted that they wow, 
~ 


involved in an aparte 


© project in Florida. I think thet was the main activity 


that was discussed, 
ae F 
yic eee What were some cf the other activitics thet were 
a ‘ 
sas 
. -*S8cussed? 
-+ | 
a 
-~) { 
; ‘ 
| COMMERCE REPORTING CO. 
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A Fe indicated that they invested the metual 


i ' 
' 2 a * 7 : 
3 | fuuds that tney managed invested in Unitad States securities. 
¥ 4 
q 


uy 


: Q Anythinz cls? 


ie 


5 4 A I am not sure if he 


also discussed tke method of 


6 i receiving advice from U.S. investrant advisors, 


7 | Q What was tha* method? | 
8 MR. SCHVART?: I cbject to the 

9 | qQucstion on the grounds previously Statec. I think yon 
10 Will ect more than enough for present purp: ses if you 

il Bet informaticn ebcut the subject mot*er of the dis- 
12 cussicn which the witness har SuDplied yeu, | 
13 MR. NOVELLO: I think, Mr. Silverman, | 
14 he has already indicated that he wasn't curs whether | 
15 | the Subj=c* was even discussed, | 
i6 Q Did you siheequently receive informaticn concerning: 
17 the method used to cive ‘pvestment acvice to 105 maneged | 
18 Bas | 

| | 

19 | MR. NCVELLC: Excuse Mey YO Mean sube ae 
20 S-quent to the meeting? | 
21 | MR. SILVERMAT: Yes, : 
22 | MR. NOVELLO; Fither in the Reeting or 
23 | Ourcide of the meotins? | 
24 | MR. SILVERMAN: Either ir: the meeting or : 


* i ; Bie ‘ % 


if | 
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Me. BP. D. Heerwagen —— Oe Nag ek aan he oe 

From: Wiliten £. S. Browning ; e 5 


Re:. =.0.8. 


Actacheé is the latest information we have received concerning 
) the proposed law suit by the SEC ageinst 1.0.S. relating to alleged illegel 
s2eies of unregistered shares of Revenue Propevties Co., Ltd. 


WE seis. 
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By Ea | Re eat ee 


. Mrones Jovec, Esc. . 
. Sroarman & Steriing, =sc¢s. 

29 Excnange Piece " 

ts] ~ r 
New York, -Xew Yorx : 

Re: °7.0.S. - Revenue Proverties Co., Ltd. 
Dear Mr. Joyce: ook hea, eae Tia liad eee en, es Ege ae 
.-, @nis letter is a follow-up to my letter of June 17, 15959, 

on the above susject. .—.. ie th Sic , 


a e 


afi appears to be prepared to recommend an injunctive 
Fy matter. Since all Poin facts Geveloped in 
O.S. and its officers actecé witnout 


- : - 
Gere vans aes 
ess 


. the matter show ¢ ; 
eintent or knowledge and that, even ssaueine arguendo some =orn - 
oz knowleége, that, as a matter of law, no violation of ‘ 
Section 5 as to 1.0.S. was inv ee ved, we propose, in the event 


ission with their recommencation, . 
sring before the Commission. 


pn 


suest an informal he 
éinglv, we have dra , and enclose a copy herewith,. of 
roposeé recuest for an informal hearing. 


ct 2 


3 Mx. Cornfeld and I will meet with the staf tomorrow on 
‘ this subject. In the event, as seems likely, that the stati 


‘eannot be Gissauded from maxing the recommendation to the 


Commission, we will hané-deliver the enclosed request on Moacey. 
‘=n anv event, the enclosure pretty well brings you up to cate © 
7 -on the facts involved in the matter, and our dealings with tne 
: stafze with regard thereto. ys oc eh ; 


will eppropriately advise your client, 


Very truly yours, 


ee 3 rane yi - 
© | liece if 4 la 
: : - » Robert J. Haft \ | 
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SSic8 Word ordered by 2 foreign national portfolio taanacer™ 
(MOLS2}, cotaliy unknowledyesble as to federal securities 
matters, &5 & result of an unsolicited statement from Lipres 
tnae the shares {then in the process of being solé on the 
Sorento Stosn Exchange) could better be sold into the * ‘ 
United States markets. Purther, Melse (as well as every + — 
OlnSS pSrson essociatce with IOS and its affiliates) nheé so 
Teeson to Row that any of the Revonue shares being solid had 
cos.2 cron insiders ané were not “Zree" for sale. (Notes ' : ° 
Gnz 100,600 shares of -“Canedian letter stock" accuirec by 
aif remains to this date unsold and in the IIT portsolio.) 
. As ‘ . 
%. This hapsenstance exposea@ a previ por, © unrecogni tzeg * ' 
“gap” in the ‘svstem of controls introd uced by IOS to 
ensure compliance with the Order and federal securities laws. 
Snis “gap” has now been "plugged" so as to prevent in the : 
future any inadvertent and unknowing conduit role in the : 
€istrivution of unregistered securities into the United 
States. The “gan” was a very simail one re tie Which only a . 
‘small number of securities could have filtered. ‘Specifically, 
tne “gap” was a failure to resognize the need to instruct a. : 
foreign naiionzl portfolio manayer Gealing with exclusiveiy — 
nome-uniteé States securities (i) to inguire prior to pur- 
Chasing foreign securities in a foreign market (where the ‘ . 
principal saies market was also foreign and where sales , 2 
historically by such manager were exclusively on the foreicn -~ 
MALHCLS} ES to the actual seller of the secyrities so as to 
‘ascertain that the seller is not en insider of the company, 
ang (ii) prior'to sellir: a portion of such securities into 
the Unitec States market to fully establish that suck sales 
will be in compliance with the federal securities laws and 
the then current Coctrines of “fungibility” of the StafzZ,. 
0. he control .’ at has been instituted to cover this i 
@n absolute oue::No sales can be made by any IOS- .°, ey 
ffiliatea fund into the United States markets unless an vd 
until-s compliance officer of IOS has specifically considered 
he Segalit: oF such saie from the standpoint of compliance 
sLtm the Créer end applicable securities laws. This, rd 
course, Sas heen cone sreviousiv es to transactions for the 
Usicss States portfciios of all rOS-affiliated funés ssles to 
ne subssoucnt to the sales of Rovenuce shares in April of 
1$6$. Afser sccsgnicings the “stn”, the same procecuse has 
woess Sastlcutes in situation wrera Gual markets exist, oe@. ; 
were there are foreign ans Unirad States. markets in a 
pertiguias entity. c ‘ . 
e ” . 
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Scaci. (Whe wroviso in the laste santcnces ~ 
meak the sossibie situation whose, 
C) énring the pendency of this matter before the Commission, 
en TOSs-af%filiaced catity proposed to sell Revenue stock i 
engi: eizewsstances that make it clear to such.entity anc : 
£9 the Stafi that no possisic violation of Section 5 would + . 

L 2 involved. Such an -omception would, of coursc, be : 
applicable even in the event an injunction had previously ' 
been anterce.) ’ ass ‘ 

: E r gh * ° 
Bes) RESO POR INVERPREVATION OF THE -CROER | go 
Reo ungersi¢neé and memoars o- the Staff have spent an 
gSnordinate amount of tine ené cifort subsequent to tne: 
_ entry of he Order in May of.1957 in seeking to resolve @ . 
"myriad of questions of interpretation which have arisen uncer 

’ the lenguacse of the Oxrcer. Rfter an extended series cf . 
meetings on the sudiect, the undersigned prepares ang sub= , 

. mitted to the Staff a letter dntcad March 5, 1969, proposing E 
%, : to Compromise Sone oz these questions. Such letter was 
: 2 recraft of a prior letter. The letter of March 5 was sub- 
mitted with a seasonadle expectation that the proposals woulé 
@ ecceptcé, with’minor ox ro modifications, within @ : 
weesonably shoxt period of time. This has not cikacnce yan ; 
7 mae fact that these and other questions remain unresolved to: 
e) Gate has significantly anc adversely affected the searationa” 
. of 10S and affiliates, not only from the march 5 cin bdut ‘o 

F from a period of time considerably prior thereto whe tis : . 
cuestiors wore first raised. the impetus behind the prososal 

_+ “cand, thé Stazi's seeming tentative acceptance thereof was, — eae 
on both sices, we presume, @ strong desire to put to rest 
the "eizticuicces® between IOS and affiliates and the 
Contissi on. : 4 ee 


' hE 4 : i ne 
— In the sincere hope that we can through the medium of an * 
informal hearing before the Comission definitively put to > 


ar 
sest most, if not all, of these difficult ies, we resvectiur iv 
the 


recvest that tn informa? hearing cover not only the narrow 
“gonfines of the Revenue matter, but also those matters waich “ 
_ . 26S and the Stati feel are causing concern to either 9% doth. 
. We €o feel that moving the situs for the resolution of out= 
stenéing issves from tne Comission and its Stafé to the 
- Courthouse would, at this time, serve only to exacernece the ¢ 
F WGiffioutiies". A carefully.pr mareé and reasoncd Wciverand 
exe" informal heeriny wofore the Comaission would, we beileve, 
serve to ancliorate, and perhaps cispose Oz, all outstanaing 
. ssties benezicialiy to Tos ané@ the Coamission. We bolicve vie- 
6) . esezilation of these difficulties woule only foreclose pro 
sprctive anc mutually bencZicial SOLGELONG: Pe na 
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. Very truly yours, 
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. DATE 


of2d ° 


v/2 


0/3 


6/10 


og = 77 


PLACE 


fm ee me ee 


New York 


Washington 


New York 


Philadelphia 


New York 


2 
TINE 
3/4 

1- 


3/4 


1/4 


wed ACTIVUTIE 
Conference eal dees 


Conference with Jovce 
Telephone conversation with 
Browning 


Telephone conversation with 
Browning and Berrv 


Telephone conve.ssations with . 
Haft, Coleman and Berry and 
Securities and Exchanse Co:nniss: 
Conference with Browning, Sonne, 
Joyce 


Letter to Securities and ExOhen: 


Connission i 
Conference with Securities and 
Exchange Coninission and meno 


Telephone conversations with 
Ostenen and Haft 
Conference with Joyce 


Meeting in Phila 
Coleman 


Gelphia with > 


Conference with Joyce 


? 


‘Conference with Joyce 


Telephone conversations with 


Browning 


Conference with Ambrose and 
Nangle 


Letter to Sonne 

Conference with Ambrose, Sonne 
and Nangle 

Conference with Browning 


Conference at Price Waterhouse 
with Joyce, Nangle, Werblau.___ 


Telex to “cGovern 
Conference with Werblau 
Nangqle at Price ‘laterhouse 
Telenhone conversation with 
Merritt of Wilkie Farr 


_3 
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tes Te. Law in Opposition to Defendants’ Motions 
1 Coleman a "40 


2 previously, Mr. Browning, Mr. Sonne and a Mr. Peter 


3 | Weerwage’ and a couple of secretaries. 
4 : On the part of Shearman & Sterling, Murphy and 

' 5 | sufficient associates and partners as he selected. In 
6 | fact, they were Mr. Thomas Nancle, who I mentioned before, 
7 | who was resident in Geneva; Thomas Joyce, who was a senior 
8 | assistant and later a partner of Shearman & Sterling; 
9 | another associate, whose name I don't remember and a team 
10 | from Price Waterhouse headed by Mr. Werblow. There were 


11 |} about six of them. 


12 | Q Who selected the members of the Drexel team? 
| 13 | A st think Berry and I did. i. : 
14 | Q Where did you make that selectior? 
15 | A in New York, Philadelphia. 
16 Q Did you and the other members of the Drexel group, 
17 Shearman & Sterling and Price Waterhouse go together to 


| 
| 
| 
18 | Geneva? 
| 
| 
| 
| 
| 
| 


19 A No, I think we went at various times. I don't 

20 remember the exact order of procedure. 

21 Q After the groups were composed, did you have any 
( 22 meetings among the various gr ups? 

2a o I don't ane having any meetings with the 

24 | groups until we got to Geneva. I had a meeting with Mr. 


25 Cowett of IOS in New York prior to going to Geneva. 


ei 
‘, 


{ < 
| 
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Q How did that meeting come about? 
A I think--I don't remember, I think I asked for 
it. 
G Did you call Mr. “covett? 
A Mr. Cowstt happened to be in New York and f 


think I talked with *'m ‘here an’ asked to have a meeting. 


Q Where did the meeting take place? 

Ah It took place at breakfast at the Carlyle Hotel. 

Q How long did it last? . 

A About an hour, I would stamaiel or maybe a_ -_ttle 
longer. 


Q Now, iff you can give me what you said to Mr. 
Cowett, if you can restate what you said to Mr. Cowett 
and what he saiu to you, all right. If you can't, would 
you state ©‘: substance of your conversation with him. 

A I certainly can't oblige you with the former, 
but the substance of it was that we were going to send this 
team to Geneva and that we wanted to enter into a firm 
agreement with him or a reasonably firm agreement when we 
got to Geneva and we discussed again some of these account~- 
ing matters as to what could and couldn't be done in the 
accounting area in order to meet the September offering 
date. 


We discussed possible terms of the offering, 
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2 mostly having to do with price, which we said had to 

3 remain flexible. . 

+ I think that was the main areas discussed. : 
/ 5 Q What was the reason for your insistence that 

6 price remair. “lexible. 

7 A Well, I mean, you never can tell what market 


conditions are going to be like or, for that matter, what 
the June figures would be like. 

Q Was there any formula discussed at that meeting 
with Mr. Cowett as to how the securities would be priced? 

A I think we talked in terms of a price earnings 
ratio of around 20 times the June unaudited figures times 
vwo, but that was just, you know, arranged. I: wasn't 
anything firm or final. 

Q Who suggested 20 times June eacnings times two? 

A I don't remember if * suggested it or he sucgeste 
it. 


Q Did that sum seem tc be an apprepriate formula 


20 to you at the time? 
“a1 | A Well, it seemed to be an appropriate range. 
22 | Q Did it seem to be an appropriate range to Mr. 
. 23 | Cowett? 
| A As I remember, yes. There was no substantial 


25 disagreement on that. 


CUSAW"CS 
Coleman 43 


Q pid you discuss underwriting discounts, commis- 
gions to be paid to members of the selling group and . 
dealer group? 

Y We may have had a preliminary discus -ion on ti. -, 
but the important discussion on that was held in Geneva. 

Q Now, after your meeting with Mr. Cowes:t in New 
York, did you discuss that meeting with anybody else in the 


Drexel team, for example? 


10 A Well, I'm sure I discussed it with the people 
11 who were going to Geneva and I probably discussed it with 
12 Mr. Berry, possibly with Mr. Miller. 

13 Q Did you prepare & memorandum concerning that 

14 meeting? 


a I don't remember if I did. if If aid, it’s in 
the files. 
MR. SILVERMAN: Mr. Schwartz, if there is such 
a memorandum, I call for its production. 
MR. SCHWARTZ: We are not aware of any and 
we have already looked for documents of that nature. 
BY MR. SILVERMAN: 
Q pid you discuss your meeting with Mr. Cowett 
with Mr. Murphy or Shearman & Sterling? 
A Yes, I believe I did. 


Q Where were you when you avscussed it with Mr. 
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Murphy, if you recall? 

A Either in New York or Geneva or on the plane. 

Q How soon after the meeting with Mr. Cowett did 
you leave for Geneva? 

A Inside of a week. 

'?] After that meeting with Mr. Cowett and before 
you left for Geneva, do you recall discussing that meeting 
with Mr. Cowett with Shearman & Sterling or any partners 
or associates of that firm? 

A Well, the only person I might have discussed it 
with was Murphy and I don't recall whether I discussed it 
w'\th him before leaving for Geneva or not. 

Q How about Price Waterhouse, did you discuss it 
with Mr. Werblow? 

A No. 

Q Did you discuss it with any other persons in the 
brokerage or underwriting field other than Drexel people? 

A No. 

Q Did you go to Geneva with Mr. Murphy”? 

B I did on several occasions ani ~ can't remember 
whether I did the first time. I went five times during 
that summer. 

Q I see. 


When was the occasion of your first trip to 
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Geneva? 

A It was about the middle of July. 

Q Was it after the meeting with Mr. Cowett? 

A It was after the meeting with Cowett. 

Q And that was the trip that you took with/n a 
week after the meeting with Cowett? 


A Yes. I think shorter than a week, may>he, 


Q That was Mr. Murphy on the plane with you when 


you went to Geneva? 


A I can't remember whether he was on the plane 


that time or not, 


Q Do you recall who was on the plane with you at 


a EE 


that time? 


Be I think it would have been only Murphy, because 
some of the other Drexel people, and I believe the Price 
Waterhouse people, had gone over a couple of days earlier. 

Q What is the basis for that belief?. 


A They were there when I got there. 


Q Was there any arrangement made in advance that 


they were to go over to Geneva, the Price Waterhouse people 


would go to Geneva? 


A Yes. 


Q With whom did they make that arrangement? 


A With Drexel, Harriman & Ripley. 
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1 Law ix Dpposition sap aca Motions atl 
2 Q What was the second meeting? 
3 | A Well, between the time of the meeting I just 
4 } mentioned and the next meeting, there were several--when . 
( 5 1 say "several," perhaps two telephone conversations 
| 6 with Edward Cowett in connection with the concept of | 
2 | ISO going public. | 
S | Q Did you place the calls or did Mr. Cowett | 
9 place the calls? | 
10 A I think I would have placed the calls. 
11 | Q Where did you place them to? 
12 | A Geneva. 
} 13 | Q Your phone records would adicate that; is 
| 14 | that correct? 
15 | A Yes. 
| 16 | Q Now let's stick with meetings. When was the 
: 17 second meeting that you attended outside of Canada? 
‘ 18 | A Sometime towards the end of April I was in New 
19 | York on other business; I ran into Mr. Cowett at, to 
4 20 | the best of my recollection it wes Arthur Lipper's of- 5 
| Q 21 | fice, I had breakfast with him the following morning 
22 ] at the Carlyle Hotel. 
“4 23 | ‘he principal reasen for that meeting was not 
i 24 || to discuss the IOS underwriting, but it was in connec- 


: " 25 } t4on with ISM, if I can phrase it that way, or 


a’ 


te ae a nee 


O 
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Howe 12 
Trans-Global, the secondary, to discuss the upcoming 
dividend payment, quarterly dividend. 
During the conversation we naturally discussed 
again the concept of IOS, Ltd. going public. 


And the reason I say concept, is that up until 


that point, I had been led to beliewe that it was the in- 


tention to allow the subsidiaries of IOS, Ltd. to go 
public, as in fact one of them had, Trans-Global. And 
this was a complete change-around' of abandoning that 
course and letting tn: parent go public right away. 

We discussed at that time the general concept 
of the underwriting, because we thought it was a ae 
exciting company. I urged him to give consideration to 


Crang & Company doing a Canadian underwriting. As I 


_pecall, I even tried to get the whole underwriting. 


And I recall Cowett saying, well, of course 
we weren't big enough, and we were strictly Canadian, 
and this would be a world-wide underwriting. 

To my knowledge, that is pretty well all that 
took place at that meeting. The main thing was that we 
urged him to allow us to take a portion of the under- 
writing, and do a Canadian underwriting. 

Q Who else was present at that meeting? 


A Just myself. i 
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| Howe 
| e Q Just yourself and Mr. Cowett? a. 
3 In Mr. Lipper's office? 
: 4 A No, it was at the Carlyle Hotel. 
4 © : 5 | Q At Mr. Lipper's office who was present? 
. A When I met Mr. Cowett Arthur Lipper was there, ~ 
a and there were people coming in and out; they were en- 
S. gaged in other discussions. 
9 | Q Who participated in your meetings with Mr. 
10 | cowett? | 
| 11 A At the Carlyle Hotel, just myself. 
| 12 Q At Arthur Lipper's office. 
| 13 A There was no meeting at Arthur Lipper's office. | 
| : 14 Q Sut 4n your conversation with Mr. Cowett, was 
15 there any other person who participated in that conver- | 
16 | sation? 
17 A No. The conversation concerning the IOS,. 
& 18 | tta. underwriting only took place at the breakfast 
19 meeting at the Carlyle Hotel, and there was only myself 
20 present 
| Ee 21 Q How 441d you happen to be in Arthur Lipper's 
| ae office that day? 
23 A I have known Arthur Lipper ever since 1967, 
! 24 and anytime I was in New York, I dropped in to say 
25 hello to him; always do. . 


- ~e oe oe em oe eee - Pe eer seer 
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Q And Mr. Cowett just happened to be there that 


A That is correct. : er 3 

Q Did you write in advance to Mr. Lipper'to 
tell bim that you were going to be in town? 

A No, I didn't. I may have called him. 

Q Did you have any indication that Cowett was go- 
ing to be there then? 

A No, I didn't. 

Q Was Cowett generally in Mr. Lipper's office 
when you went there? 

A No. On occasion he was through the years, the 
last two years. 

Q Did Mr. Cowett have an office or a room re~- 


served for him in Lipper's office? 


A No. The only time I ever saw Mr. Cowett in 
Lipper's office, he was sitting in Arthur Lipper's office. | 

Q At the breakfast meeting at the Carlyle, who | 
else was there? 

A Just myself. 

Q How long did the meeting last? 

A Approximately one hour, which included eating 
breakfast, too. “al 

Q Did you write any memorandum or report on the 
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~_s Werblow au ae 
| 2 Q Did he cet in touch with you at a later time? 
; 2 A Yes. 
} 4 | Q How long after your luncheon meeting? 
| > j 
© . | A A couple of days later. 
| ° | Q Did he get in touch with you on the telephone? 
7 | A Yes. 
3 | 
Q What did he say to you? 
? | A He said that they were trying to arrange a meeting 
| 10 | for us to meet with the treasurer of IOS and he reviewed 
| i | with us our availability. 
12 | Q Who was the treasurer of I0S? 
13 | A Melvin Lechner. 
14 | Q Did such a meeting take place between you and 
+ age 15 | Mr. Lechner? es 
16 A Yes. ) 
ee 17 | Q Tho was present at the meeting? 1 
18 f The other peopie present were Mr. yon Slahn, Mr. l 
19 | stoadart, Mr. Biegler was in for part of the meeting, Mary : 
20 | Ann Burge and Mr. Jack McDonough ef Pric: Waterhouse were 
eRe gS et | at the meeting and there were som. people from Shearman 6 


22 |Sterling and some people from Drexel. 


23 | Q Do you recall who was there from Shearman & " 


_——_—_— 


24 |Ster).ing? 


25 


> Ww 


wn 
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A Grayson Murphy and Tom Joyce. 
Q And from Drexel? 


A I believe Bill Browning was there, Clark Ambrose 


| and Chris Sonne. 


Q That meeting took place in your offices at 60 


| Broad? 


A I believe, Mr. Silverman, there were other people 


| from Dre,el who were there as well. I was trying to spell 


the name for him. 


a I am sorry. ..2 you know the others, please name 


1 them. 


A I believe Peter Heerwagen and a woman who was 


; from their, I guess, research department. 


Q Anybedy else that you recall who was present at 


i that meeting? 


A No. 
Q The meeting tock place in your offices at 60 


Broad Street? 


A Yes. 

Q Did Mr. Lechner have documents or material with 
him? 

A Yes. 


Z 
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Werblow 


Yes, 


3 | Can you identify the material that was given to 
4) 
© 5 | A It was an information brochure that had been pre- | 
6 | Pared by Ios personnel describing the company, a so-called 
4 
8 | Anything else? 
9 Not that I recall, 
10 Did anybody else give you documents at that meet- 
11 
| 12 No. 
oe 
13 Q Do you still have the information brochure in your 
14 | Possession? 
| 15 | a believe SO. 
16 MR. SILVERMAN: Mr. Novello, I call for 
| 17 its production, 
| 18 MR. NOVELLO: I will take that under ad- 
| 
19 visement, Mr, Silverman, 
— 20 


MR, SILVERMAN: And you will let me 
know promptly? 


MR. NOVELLO: Yes, 


MR. SILVERMAN: Thank you. 


How long did the meeting last? 


- 
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& As I recall, it took most of the day. 
Q Now, without getting into who said what to whon, 
lean you state the substance of what was discussed at that 


| meeting? 


A Mr. Lechner described to us the general operations © 


from a financial and accounting viewpoint of IOS and just 


generally gave us a description of the company’s method of 


operating. 

Q Did anybody else speak? 
| 
| 


A My recollection is many people spoke. 

Q Was Mr. Lechner the only representative of IOS 
| present? 

A That was my recollection. 


| Q aie. inte recall Mr. Cowett there? 
A Mr. Cowett was definitely not there. 
| Q Do you recall ary questions that were asked of 
Mr. Lechner? 

A One questicn I do recall. 

Q What was that question? 
| A It had to do with the timing of the preparation 
of the June 30, 1969 financial statements of IOS. 

Q Who asked the question? 
| A I guess Pric Waterhouse asked the question; 
| 
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Q Did you observe anybody at that meeting taking 
nctes? 

A I don’s honestly remember. 

Q Following that meeting, what happened next? 

A We met again that same day with Mr. Lechner to 
discuss getting further information about IOS from him. 

Q Where did you meet with Mr. Lechner? 

A At 60 Broad Street. 

Q° Who was present at that meeting? 

A I believe just Mr. von Glahn and I from Price 
Waterhouse and Mr. Browning and Mr. Ambrose from Drexel and 
I don't recall whether Mr. Murphy and Mr. Joyce or just Mr. 
Joyce from Shearman & Sterling. 

Q The purpose of the meeting was to set additional. 


information from Mr. Lechner; is that correct? 


A To arrange to get additional information from Mr. 
Lechner. 

Q What additional information did you arrange to 
get? 

A Financial statements on the various IOS entities 


for the recent years. 
Q What did Mr. Lechner say about providing you with . 


such information? 
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ie said that he would. 

Did you in fact receive such information? 

Yes. 


How long after the meeting? 


I would say within 10 days we received some of 


the information. 


Q 


A 


From whom did you receive the information? 


From people at IOS that Mr. Lechner had asked to 


send it to us. 


Q 


A 


Q 


A 


Was it sent to you, Mr. Werblow? 

Yes. 

In New York? 

Some of it was sent to ilew York. 

What information was sent to you in New York? 


Some financial statements of IOS and its various 


constituent companies for 1968 and prior years. 


different 


Tnais also included financial statements cn the 
mutual funds that they advised. 

Did you maintain a file of that material? 

Yes. 

Is that file stili maintained at Price Waterhouse? 
Yes. 


MR. SILVEKMAN: Mr. Novello, I call for 
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1 | Werblow . 33 
2 | the vreduction of the material that was sent to him, 
3 | MR. NOVELLO: The same position. 
4 | Q Did you subsequently receive the remaining 
> 5 | financial material that you had asked for at the last inect- 
: 6 | ing that we have been discussing? 
ik 7 | A z am not sure if we received all of it. 
|: 8 | Q Did you receive a second package of information 
; 9 | from IOS? 
10 A I received one set of information on the IOS 
11 |}cOmpanies and I received enother set of information on the 
12 |}mutuel funds and my recollection is that additional informa- 
13 |\tion was received in Geneve or Ferney-Voltaire, but I am 
14 ||not sure whether we cid get financial statements on the 
. 15 |\real 014 years fcr all of the smaller units within IOS. 
16 ||\I think they might not have been able to find those, 
17 | Q The information on mutual funds, was that mailed 
| 1g |jto you in New York? 
| 19 A Some of it was. 
oy 
ee 20 Q Did you maintain a file of that material? 
or > 21 | A Yes. I believe we tust discussed that. 
| apg 22 Q Well, there were two sets of financial material 


> . 


‘. 23 hat you received, one cn the IOS ompanies and the other on 
| | 24 |the mutual funds; is that correct? 
25 | 
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Q Did both sets of material come in cone packags? 
A No, they came separately. 


QAnd both came to tee in New vets is that right? 

A Some material did come to me in New York. 

Q That material is maintained in the files of Price 
Waterhouse today; is that correct? 

A To the best of my recollection, yes. 

MR. SILVERMAN: Mr. Novello, I call for 
the production of that material. 
iR. NOVELLSO: I will take the same posi- 

tion, Mr. Silvermear. We will undertake to see if it 

exists and then I will teke it under advisement as to 

what we will do from that point. 

Q I assume that when you received the material you 
read it and analyzed it; is that correct? 

A Yes. 

a) And you did so promptly after receiving the mate- 
rial; is that also correct? 

A I am not sure what you mean by promptly. 

Q “ithin a day or so, 

A Definitely not. 

Q Did you revicw the material in New York? 


A I think I may have looked at some cf it in New 
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York. I would think most of it was pretty extensive -- 
was looked at when we got to Europe. | 
Q You mean material was sent from Geneva to you in 
| New York and you looked at that material in Geneva and not 
| in New York? 
| A I believe I -- 
MR, SCHWARTZ: I object to the form of 
the question. 
MR, NOVELLO: Go ahead. 

| A I believe I already stated that I did look at it 
| briefly in New York, but much of the analysis was made, to 


the extent it was analyzed, in Furope. 


Q Did you discuss the material that was sent to you 


in New York with anybody else? 
MR. STRUVE: I object to the ques- 

| tion as ambiguous. Do you mean discussed in New York 
| or material sent to him in New York. 
| MR. SILVERMAN: All right. Let me re- 
| state it. 
| Q Did you discuss the material that was sent to you 
in New York with-eny other person in New York? 

A I don't recall. 


| Q Was the material that you received in New York <- 
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u During the course of your investigation, did you 


come aci 3 any information as to whose Telex was to be 
used to transmit investment advice? i 

A I don't recall. 

Q Were there any other subjects. discussed at the 
June meeting, ether than those you have already testified 
to? 

A There was some discussion as to where the Price 
Waterhouse personnel would work when we came to Geneva. 
I guess housing accommodations were also considered. 

Q Anything else? 


A Not that I can recall, 


in New York that you attended? 


Q After that June meeting, was there another te 
4 


A Yes. 
Q When did thet meeting take place? 
A A few days thereafter. 
Q Where was thet meeting held? 
| A At 60 Broad Street. 
| Q Who was present at that meeting? 
A That was a meetine at the offices of Drexel. I 


met with Mr. Parold Berry in his office with Grayson 


| urphy and I believe Clark Ambrose and Billi Browning were 
| ; 


We 


a wu + YS 


24 
25 


also at that meeting. 


a memorandum or take notes? 


meetings that you attend? 


took place at 60 Broad Street, would it be procedure in your 


office to maintain a copy of those notes? 
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Q By the way, at the earlier meeting did you make 


A I am not sure. 


Q Is it your habit, generally, to take notes at 


A Yes, it is. 

Q And do you keep those? 

A Yes. 

Q Assuming you took notes at the June meeting that 


A Yes. 

MR. SILVERMAN: Mr. Novello, if such | 
notes were taken and are still in the custody of risa 
Waterhouse, I call for their production. 

MR. NOVELLO: I will take that under 
advisement. I think the witness has indicated, of 
course, that he does not even know whether such notes 
exist. 

MR. SILVERMAN: Well, I would ovate 


ciate being notified if they don't exist. 


Q Now, the meeting at Drexel, who else from Price 
/ 
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Waterhouse was there besides yourself? 

A I believe I was the only one in attendance. 

Q Have you named everybody that was in attendance, 
to the best of your recollection? 

A I am not sure if I named Mr. Berry. I said we 
met in his office, but we met with him. 


Q Who arranged that meeting? 


A I don't recall if it was Mr. Browning or Mr. 
Ambrose. 
Q How were you notified of the meeting? 


A By telephone. 

Q When did the meeting begin? 

A I don't recall. 

Q How long did it take, approximately? 

A Less than an hour. 

Q What was the subject matter discussed at the 
meeting? 

4 To advise Mr. Berry what had taken place at the 
previous meeting, as he had not attended that meeting. 

Q Who advised Mr. Berry as to what had taken place? 

A Mr. Marphy -- each of us filled Mr. Berry in on 
points that we thought he ought to know about. 


Q Do you recall what you told Mr, Berry? 
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Q 


which you requested certain financial information, what 
happened next? 

A 
information, I guess we had another meeting at which re-_| 


presentatives of Arthur Andersen participated. 


Q 


A 
Q 
A 


I was there with Mr. Von Glahn from Price Waterhouse and I 
believe Mr. Murphy and Mr. Joyce from Shearman & Sterling 


were there. 


Q 


ners? 
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copies of the reports that you have previously mentioned, | 


prepared by Mr. Stoddart, Mr. von Glahn, Mr. Cameron and 


Mr. McDonough? 


copies of those reports. 


advisement. 


I believe so. 


MR. SILVERMAN ; Mr. Novello, I call for 
MR. NOVELLO: I will take that under 


After the meeting in June with Mr. Lechner in 
I believe I described that we did get some of tha 


Where was that meeting held? , 
a 

At 60 Broad Street, at Drexel's offices Be 
Who from Arthur Andersen was . present? 


I guess they had three partners and one manager. 


What were the names of the Arthur Andersen part- 
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fh Mat Tiffert was the manager. I believe Walter 


Ruegger and I don't recall Duncan's name from the New York 


office and the partner in charge of the IOS work, who was 
from Milan and Genoa -=- his name doesn't come ©5 mind at 
the moment. | 

Q How long did that meeting last? 

A That was more than a full day meeting. It went 
into the night. I guess I did not -- I did not heve an 
opportunity to finish who else was at the meeting. Maybe 
you are not concorned with that. 


Q Please go ahead, 


A I believe Mr. Browning and Mr. Ambrose were there | 


from Drexel and I believe Mr. Sonne was in for parts of the) 


meeting and I believe Jay Leary from IOS was there. 

Q What was Mr. Leary's position -- 

A Walter Tenz was the partner in charge. 

Q That was the partner in charge cf the Milan 
office of Arthur Andersen? 

A I did not mean to say the Milan office. He was 
in charge of the audit on Arthur Andersen's part. I know 
he was a resident of Milan and also in Geneva from Arthur 
Andersen. 


Q What position did Mr. Leary hold in I*S? 
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A I don't recall his exact title. 
Q What subjects -- what topics were discussed at 
that meeting? 
A As I recall, the principal purpose of the meeting, 
was to discuss what work Arthur Andersen could do in wn 
tion with the June 30, 1969 financial statements. | 


Q Any other topics? 

A I guess there were some discussion as to the | 
length of time that it took to get out the 1968 financial 
statements of I0S; I guess 4 general discussion as to the 
new computer procedures that IOS had instituted with re- 
spect to salesmen's commissions. 

Q Any hing else? | ~ 
A I guess we talked about 4 time table with respect 
to an audit if Arthur Andersen were to undertake one. | 

Q Did Arthur Andersen at that meeting agree to | 
unde:take an audit? 

A No, they did not. 

Q Did they reach 4 decision at that meeting that 
they would not undertane an audit? 

MR. PETERSON: If you know. 
A I don't recall. 


Q Did you take notes at that meeting? 
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operations of I.0.S. and F.O.F. Prop? 

A I really had no time because I had only 
had the assignmert for less than a week. 

Q Prior to becoming a partner in July of 
1969, did you have any assignment relating to I.0.S., 
any of the funds managed by it? 

A I did not. 

Q You did no work and had no assignmert, as 
far as F.0.F. Prop or 1.0.8. or any of its managed 
funds or ani nebvied are concerned prior to July 1, 


1969? 


A That is correct. 


Q You attended the meeting at Drexel, Harriman's 


office in July of 1969; is that correct? 


A I did; the morning session of that meeting, 
yes. 
Q Do you recall what was discussed at that | 
meeting? | 
A During the morning session the primary 


topic for discussion was whether, within the time 

frame established by I.0.S., Arthur Anderson could 
perform an audit of I.0.§. and its subsidiaries; as 
of June 30, as I recall, for purposes of including 


such financial statements in the offering document 
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2 or in the offering documents. There were several, as 
3 | I remember. 
' 4 | Q How many people from Arthur Anderson were 
; 5 | in attendance? : 
6 | A ° As I recall, four; Mr. Walter Tens of the 


7 | Milan office who is also in charge of Zurich; Mr. 
8 | Mathiew Tiffert, who is the senior manager of the 
9 | I.0.S. engagement in Geneva; Mr. Wilbur Dunkin, who 
10 at the time was head of one aneie practice in New | 
| 11 York. 
| 12 Q Was the New York audit officer responsible 
13 in any way for the 1.0.S. financials? 
14 | Mk. ZIRIN: What do you mean, 
15 | responsible for the I.0.S. financials. I think 
16 | you know the auditors' role is quite a different 
17 one from responsibility for the financials. ‘ 
18 Q Was the New York office, and particularly | 
' 19 the New York audit part of Arthur Anderson's office, 
eae 20 involved in any way with any of the preparations | 
| 21 of the I.0.S. financials that are contained in the 


22 Drexel prospectus, to the best of your knowledge? 
23 A To the best of my knowledge, no one was. 
| 24 It was connected with the New York office. 
25 Q You said, you discussed the possibility of 
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an audit as of June 30, 1969; is that correct? 


A Mr. Tiffert and Mr. Tens addressed themselves 


to the teasibility of such an audit in Geneva, at the 
request of Drexel, Harriman & Ripley. 


Q What did they say about it? 


A They said, within that time frame they could 


not perform such an audit. 
Q What is the time frame? 
Between July and September 1, as I recall. 


A 
Q How long were you present at the meeting? 
A 


Roughly from nine o'clock until lunch time, 


which I believe was 12:30. 

Q Other than that conversation, what else 
took place? 

A The only other thing that was discussed 
were the possible alternatives to a full-pledged 
audit, where the auditor could issue something that 
was less than an audit or was feasible in that time 
frame; because 1.0.S. felt that the representative 
of I.0.S. who was a Mr. Leery, as I recall, felt 
that it was important that the September 1 deadline 
be maintained in order to maintain the goodwill of 
their sales personnel and the credit with European 


banking circles, etc. 
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Q Who discussed the feasibility of a partial 
audit? 

A As I recall, the representative for I.0.S. 
and possibly a gentleman from Drexel, Harriman & 
Ripley. I don't recall, frankly, who raised what 
questions and who answered them. 

Q How long did that discussion take? 

A Very brief discussions, since we, right from 
the beginning, told them that we saw no alternative 
to performing ciated audit or some type of 
abbreviated audit. 

Q You were present during three and a half 
hours of that meeting? 

A Yes. 

Q ° So far, you have told us about two segments 
of that meeting. One was; Arthur Anderson's statements 
that it could not do a complete audit within the 
time frame and that it was unwilling to do a partial 
audit; is that correct? 

A Correct. 

Q What else was discussed? 

A I frankly don't recollect any other topics 
in the morning session. 


Q Did you take notes? 
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be made; is that correct? 

A Well, further discussions be held and yes, 1 
would say it would be investigation, too. 

Q Further discussions and further snveutigations? 

A Right. 

Q Any other course of action determined at that 
informal board meeting? 


A I don't remember, and there are no minutes of 


that meeting, so I have no way of refreshing my recollection. 


Q With whom were the discussions to be? 

A The discussions were to be with Arthur Andersen, 
with I0S itself and with Price Waterhouse and Shearman & 
Sterling. 

Q Was it determined at that board meeting who was 
to conduct the negotiations or discussions? 

A I don't remember. i 
Q Who on behalf of Drexel met with IOS to have 


further discussions in keeping with the action decided by 


the informal board meeting? 


A There was a meeting in New York at which I was not 


present, but there were, however, people there from IOS 
and Shearman & Sterling, Andersen and Price Waterhouse and 
possibly from Willkie, Farr. 


Q Who set up the meeting? 
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I don't remember. I didn't, because I wasn't 


Was it a Drexel person who did? 

Oh, I would think sc, yes. 

Do you recall whether it was Mr. Sonne? 

I don't recall. It might have been Mr. Ambrose. 
What was Mr. Ambrose's job? 

Mr. Ambrose was a vice president and director. 
Vice president and director? 


And director and he worked in the New York office | 


in corporate finance. 


Q 
A 
where? 
Q 
A 


a written 


A 
Q 
New York? 


A 


Where was the meeting held? 


It was held in Ne. York, but I don't know just | 


How do you know about that meeting? 

Because I had at least an oral report and perhaps 
report on it. 

Who gave you the oral report? 

Either ‘dann or Sonne. 

In your Philacelphia office? 

I don't remember. 


But it would have been either in Philadelphia or 


Yes. 
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Q and where did you see the written report? 
h X caa't remember whether there was & written 
report. I said there may have been a written report. 
Q What did Mr. Ambrose or Mr. Sonne tell you about 


that meeting? 


MR. SCHWARTZ: Yes. 

A They told me that there was 4 considerable dis- 
cussion as to what--to the extent to which Arthur Andersen 
could supply interim auditing figures on ros, June 30th 
figures. There was a discussion as to what procedures 
price Waterhouse might be abie to advise prexel to ask 
ros to require the Andersen firm to perform in 4 post- 
audit review which would be over and above the normal 
post-audit review which Andersen would conduct to give us 
further assurance on the June 30th figures. 

As I remember that meeting, it mostly had to do 
with accounting matters. 

Q Who was present from Arthur Andersen? 

A I don't know. 

Q who was present from Price Waterhouse? 

A I believe a man by the name of Werblow was 
probably present. I wasn't at the meeting. 


Q Would you spell that. 
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A W-e-r-b-1-0-w. 

Q Do you know the reason for Willkie, Parr's 
presence? 

R I'm not sure they were present. I say it was 
possible they. were present. They were counsel for ros and 
would be involved in representing them in the public offer- 
ing. 

Q Who was present from I0S? 

A I don't know. 

MR. SILVERMAN: Mr. Schwartz, if, in fact, 

there was a written report made of that meeting, I 

call for its production. 

MR. SCHWARTZ: We are not aware of any nor 
have we found any and we have looked. 
BY MR. SILVERMAN: 

Q Now, approximately when did the first executive 
committee meeting take place at which the Sonne and 
Browning report were considered? 

A I think it was in May. 

Q pid you make your trip to the SEC in May? 

A I would have thought that would have been sither 
the very end of May or early June. 

Q When was the second executive meeting, approxi- 


mately? 
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posed by Price Waterhouse? 
A I gave some considerations to them at the 


meetings I was involved in, yes. 


Q Do you recall which items you gave consideratio 
to? 

A I really don't. A lot of different items were 
discussed. | 


Q Was there any consideration given based upon the 


with the offering? 

A Well, I think the feeling was that if the 
questions raised could not have been answered satisfactorily’ 
that they might not have continued but, in fact, they felt 
that they got satisfactory answers. 

Q Who communicated the fact that satisfactory 
answers had been obtained to you? 

A I don’t recall who communicated it but the two 
persons who were involved in it from the point of view of 
Drexel were the two I have mentioned, Mr. Coleman and Mr. 
Ambrose. 

Q Do you recall any discussions in New York at whict 
you were present and at which the questions raised by Price 
Waterhouse were discussed? 

ih Yes. I attended one or two meetings, I think two. 
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This was fairly late in the summer with Drexel people and 


with Price Waterhouse people. 
Q Did you see drafts of reports prepared by 


Price Waterhous” people? 


‘ 


A Oh, I saw plenty of drafts. 

Q You saw plenty of drafts? 

A Yes. 

Q And did you discuss chese drafts with Drexel 


Harriman officials? 
A Well, they were the subject of considerable 
discussion, 

MR. SILVERMAN: I hand to the reporter 
five drafts of a memorandum entitled "Ios, Ltd. 
Memorandum re More Important Matters Discussed 
with Representatives" et cetera, dated 9-6-69 
and I ask that they be marked Murphy Deposition 
Exhibit 3A, B, C, D and E, respectively. 

MR. FARLEY: Pardon me, Sidney, is 
that four or five? You said four or five? 

MR. SILVERMAN: Five. I'm sorry, you 
are quite right. There are four. 

(Four drafts of memorandum 
dated September 6, 1969 
were marked Murphy Deposition 


Exhibits 3A,3,C and D for identi- 
fication, as of this date.) 
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Yes. 


MR. SILVERMAN: I call for its pro- 


duction. 


MR. NOVELLO: I will take that under 


advisement, Mr. Silverman. 


Q 


After the meeting with Arthur Andersen, was there 


another meeting in New York? 


A 


York. 


Q 
A 
Q 
A 


Yes, I believe there were other meetings in New 

| 
When did the next meeting in New York take place? 
I believe the following week was the next meeting. 


In whose offices? 


I don't think it was in anybody's office. It was. 


in a hotel room. 


| 


> 


Q 
A 
Q 
A 
Q 
A 


Which hotel? 
The Carlyle Hotel. 
Whose suite? 
I don't know. 


What was the suite number; do you recall? 


I do not. 


Who was present at that meeting? 


It was a meeting with Mr. Coleman of Drexel. I 


believe Mr. Ambrose and Mr. Browning were there. I am not 


Pee ae eee ee ee ee ee” a ee Beene Ty 


208A-9G 
Werblow 
sure whether Mr. Sonne was there, but I remember Mr. Murphy) 
was there -- “r. Murphy of Shearman & wines, 
Q Anybody else? 
A No. ? 
I was the only one from Price Waterhouse. 
Was anybody from IOS there? 


Not at the meeting that I attended. 


Was it in a suite? 


Do you recall what floor? 


I do not. 


| 


If I say it was on the 12th floor, does that re- 
fresh your recollection? 


A I am sorry, I have no recollection cn which floor 


Who was the host of the meeting? 
A I believe Mr. Coleman, but I am not sure if it 
was Mr. Coleman's suite or Drexel's suite or which of the , 
Drexel veople. | 
Q But you were under the impression that it was 
a Drexel suite; is that correct? | | 


A Or one of the Drexel people had stayed there over= 


night. 
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Q How long did the meeting last? 
A It was a breakfast meeting, and as I recollect, 


not mcre than an -- maybe an hour and a half at the most. 


Q Wha> was discussed at that meeting? 

& It really was a meeting to advise Mr. Coleman 
as to what happened at the meeting with the IOS people nd | 
Arthur Andersen. | 

Q Yas anything else discussed at that meeting? 

A Well, I guess everyihing that was discussed at | 


that meeting had to do with th: subjects that were discussed 


at the previous meeting and ieal)y coming up with some views 

on Drexel's part as to what they wanted to explore with 

IOS in connection with work tnat Arthur Andersen might do on 

the June 30,,1969 financial statements. 
MR. SILVERMAN: Could I have the answer 

| 


read, please. 


MR. NOVELLO: And the question. 


| 
| 
| 
| 


(The record was read.) 


Q Did Ir. Coleman sugrest what Drexel's views would | 


be on Arthur Andersen's work on these June 1969 financials? | 


A I don't'think so. 


Q Did anybody else from Drexel suggest what Drexel's 


views should be? 
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DAT: PLACE TIME “ACTIVITI“ZNS 
7/8 New York 5 Teleshone conversation with ; 
Browning and Howe 
Conference at DHR, with Berry 
Meno 
7/9 ° 6 Telephone conversations with 
Browning of DHR, Ambrose, 
HeGovern 
7/10 : 5 ‘Conferences with Browning  —- 
Herwacen, Sonne, Joyor, Voran, 
Nangle 
Letter to Moore re London printer 
7/11 ° 10 Conference at D.H.R. 
7/12 ° 2 ae a 
7/14 " 4 Telephone conversation with 


Nangle (Geneva) 
Conferences with Cowitt at 
D.H.R. and Joyce 


7/15 ° 2 Telephone conversations with 
McGovern, Sonne, Rerry, Kinaston 

(Toronto) 
2/16 Geneva 4 

7/17 * 9 

7/18 ° 9 4 
7/19 | * 8 

; 
“2720 “ 9 
7/21 ¥ 10 
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I believe so. 


Who was that? 


I am not sure which of the other Drexel representa- 


tives there were the ones that stated the views, but I be- 


Live one of them did. 


Q 


A 


trying tc get Arthur Andersen to do as much work 4s possible | 


in connection with the June 39, 1969 financial statements. | 


Q 


What views were stated? 


That they wanted to discuss with the I0S executives 


Is there anything else that you recall in the way 


of Drexel's views? 


A 


oOo SS: 5S F- ®& 


take notes of that meeting at the Carlyle? 


A 


No. 

Bid you take notes of that meeting? 
I.don't recall. 

Do you recall anybody else? 

I don't reitember. 


Was there an assignment made that somebody would 


Not that I recall. I think the assignment of 


notes’ was more at a formal kind of a meeting as opposed to 


a briefing as to what happened at a previous meeting. 


Q 


A 


When did the next meeting in New York occur? 


I believe the next day we met with Mr. Ambrose at 


| 


| 


Sf 


Drexel and I think Mr. Tiffert from Arthur Andersen also 


at 60 Broad Street, at Drexel's offices. 


Q 


> no 3} co) 


production of those notes. 


advisement, Mr. Silverman. 


Q 
meeting? 


A 


more cf the specifics as to what Arthur .  %e* 5en could do 


in connection with the June 30, 1969 financials. 


Q 


participated at that meeting. That meeting, I think, was 
| 


I am assuming, of course, that you were present? 
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Who else from Price Waterhouse was present? 


I was present and Ken yon Glahn was present. 
Was anybody else present? 

I think it was just the four of us. 

Did anybody take notes? 

I believe Mr. von Glahn took notes for me. 

Did you retain a copy of Mr. yon Glahn's notes? 
I would think so, yes. 


MR. SILVERMAN: Mr. Novello, I call for 


MR. NOVELLO: I will take that under 


What was the subject matter discussed at that 


As I recall, Mr. Tiffert was there to discuss 


What did he say that Arthur Ande: sen could do? 


MR. PETERSON: Mr, Silverman, I think | 


DATE 


7/22 


7/23 
7/24 


1/25 


7/28 


8/1 


PLACE 


Geneva 


New York 


Geneva 
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TIME 


10. 


_ Conference with Rubenfeld 


oe 

Sel ge 
« 

As a”*: 
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ad 


ACTIVITIES 


2 Memos re DHR 


Riders - IOS 
Telephone conversation with 
Conwell at Wilkie, Farr 


Telephone conversations 
with Joyce in Geneva and 
Feder 

Conference with Conwell at 
Wilkie, Farr 


Memo 

SEC letters 

Telephone conversations 
with Ambrose and Sonre 
Conference with Lebow 


Telephdne calls to Pickering 


(Australia), Sonne, Gray 
(London), Nangle (Paris), 
Feder, Grest (Torontc), and 
Conferences with Lebcw and 
Sonne 

Letter to SEC 


208A “02. 
Murphy woe 30 


length of time as to whether you'd call them reports or 
not. 
Q But it was discussions involving the 10S 


public offering, was it not? 


scupebininaenninas se mamaniamannnne cantina 
O 
a wrt & WN 


| A We certainly talked about the IOS public 
| 7 offering. wee 
: 8 Q That would be the major topic of any conversa~ 
| 9 tion with them, is that correct? 
| 10 A That was what we talked ahah: yes. 
: ! 11 Q Now, on how many occasions did you meet with 
4 12 Mr. Conwell? 
| 13 MR. SCHWARTZ: In any place? 
14 Q In America. 
15 A I think I met with him, as far as i can recall, 
ae 16 twice. 
j 17 Q Where did those meetings take place? 
18 A In his office. 
19 Q Who arranged the meetings? 
1 20 A We arranged them between ourselves by phone. 
21 Q Who asked for the meeting, you or Mr. Conwell? 
22 A I am not sure. 
23 Q When dia the first such meeting take place, 
24 approximately? 
25 A The first meeting took place before we went to 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, N. Y. 10038 - WOrth 4-3567 


. wip ee g-ortn eal - ogi. sage ° . on ee TT were tt ~ %, * er tes = r— PT. ef . 
rrr ~ ety * os ue 7 TE 3 cs im pred Pet y te > Rage 


a uu & & 


24 
25 


208A—-/03 ean 
Murphy : ef 3 


Europe. We went to Europe on July 15th. 


Q How long did the meeting last? 

A Oh, I really don't remember. 

Q More than a couple of hours? 

A Oh. 710 

Q Less? 

A Yes. 

Q Who else was present at that meeting? 

A I don't recall. 

Q Was there more than you and Mr. Conwill 
present? 

A I really don't recall. 

Q What was discussed at the first meeting? 

A Well, they had been counsel for somewhat over 


four years for IOS and wanted to see if we could get any 
information from them, if they had anything in their files | 
that we could look at that would help to educate us so 

we'd be better prenared when we got to Geneva to work on 


the prospectus. 


Q Did Mr. Conwill indicate that the Willkie Farr 
files on I0S would be available for your inspection? - 

A Yes. ) 

Q Did an attorney or attorneys at Shearman & 


Sterling inspect the IOS files at Willkie Farr? 
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2 | MR. BUSCHMAN: Object to the form of the 
3 | question. 
4 | MR. SCHWARTZ: You may answer. 
5 | A Mr. Jowce looked at some files. I don't know | 
6 whether he did it at Willkie Farr's office or whether he | 
7 | just borrowed some papers to look at in our own office. | 
8 | Q But whatever it was, he did look at the | 
gS | Willkie Farr files, either at Willkie Farr's offices 

10 | or at Shearman & Sterling's offices, is that correct? | 
11 | A He said he looked at the files. I'm not sure | 
12 | it's correct -- he looked at certain papers that Mr. 
13 Conwill thought might be helpful to us. } 

14 | Q What papers were those? 

15 | A I don't recall. Sieg a 
’ 

16 Q Did Mr. Jowce report to you on his examination 

17 of those papers? 

18 | A I don't recall. 

19 | Q Do you know if any other attorneys at Shearman | 

20 | & Sterling looked at files at the Willkie Farr -- files 

21 | that came from Willkie Farr, either at Willkie Farr or 

=) 22 at Shearman & Sterling? 

23 | A I don't recall any others. 

24 | Q Do“-you know if Willkie Farr photostated and made 

25 available, and thereby made available to Shearman & 
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Sterling attorneys their files on IOS? 
A I don't recall. | 
Q Other than Mr. Jowce, do you know of any other 
attorneys at Shearman & Sterling who may have looked at 
the Willkie Farr's files on IOS? 
A I don't know any that did. 


Q What else was discussed at your first meeting 


with Mr. Conwill? 


A I don't remember anything else. 
Q When did the second meeting take place? 
A In the United States, you mean? 


Q Yes. 

A Well, it was later on in the summer and I went | 
to see Mr. Conwill to take to him the draft of his firm's | 
opinion which we'd been working on in Geneva to see whethe 
he approved of it. 

Q And that second meeting was also held in 
Mr. Conwill's office? 

A Yes. 


Q And did Mr. Conwill read the opinion letter 


that had been prepared? 


A Certainly. 
Q And did he sign it? 
A Oh, no, not then. 
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= Document 34 of Appendix II to Plaintiff’s Memorandum of: 


Law in Opposition to Defendants’ Motions _ 


SPOTLIGHT ON BUSINESS 


Bernie and His Billions 


ermard Cornfeld, 41, is a self-made 

emperor of international finance 
with a unique domain—and a life style to 
match. Bernie—not even his servants call 
him mister—wears Pierre Cardin jackets 
instead of business suits and silk foulards 
instead of ties. He rarely goes to bed 
before 4 a.m. and rarely rises much be- 
fore noon. He lives in a swirl of people, 
boats, cars, planes, horses and parties. 
He is accompanied everywhere by a 
clutch of two, threo’ or more young 
micro-skirted jet-setters. “Ile can be ex- 
traordinarily courteous at one moment,” 
says a former associate, “and screaming 


sates /$3 eng nK. 


BANKS of 00 million 
FINANCE 


Small computer and 
OTHERS / publishing companies 


sells to Americans. Put by last week, 
Cornfeld’s genius had created the largest 
financial sales organization in the world. 
Now Geneva-based, IOS has 14,000 
salesmen selling to more than 750,000 
clients in more than 100 countries 
around the world. And Cornfeld’s com- 
pany has since branched into all the ma- 
jor areas of finance. 

In addition to more than a dozen sep- 
arate sales companies around the globe, 
which this year will sell more than $3 
billion worth of mutual-fund investment 
plans and generate more than $1 billion 
in cash, IOS now also manages more 


billion 
FUNDS’ assets 


LIFE $1 billion 
INSURANCE / in force 


assets 
suai /$65 million 


dahl a 


oo 
REAL $260 million 
ESTATE assets 


New ewecek—Robert Riter 


Leverage: Millions in the middle control billings around the world 


like a banshee the next.” Cornfeld rarely 
answers his mail. A master salesman, he 
has nonetheless broken off a pitch in 
mid-flight, turned his back on his aston- 
ished pig: ane” 6 xg scuttled off in pur- 
suit of a lizard that happened by. “He's 
a man-child,” says an acquaintance. 

Only a great novelist would dare cre- 
ate such sy aa character, and certain- 
ly no novelist would dare endow him 
with the success that Bernie Cornfeld has 
achieved. 

Not quite thirteen years ago, the 5- 
foot 5-inch Cornfeld, a onetime social 
worker from Brooklyn who had become 
a mutual-fund salesman, took a vacation 
in France. He decided he could peddle 
funds to Americans stationed overseas 
and launched a one-man company called 
Investors Overseas Services from a two- 
room apartment in Paris. IOS no longer 


than a dozen mutual funds of its own. 
The two largest: Fund of Funds, a fund 
that buys the shares of other mutual 
funds, and International Investment 
Trust. IOS also owns the International 
Life Insurance group, with subsidiaries in 
six countries; ten banks and finance com- 
panies scattered from the Netherlands 
Antilles to Luxembourg; a group of real- 
estate companies that are building ho- 
tels, offices and apartments from Miami 
to Munich, and a couple of small pub- 
lishing enterprises (including Switzer- 
land's only English-language newspaper) 
plus a data processing firm. 

1OS funds were once invested solely 
in U.S. stock markets. But now the in- 
vestments range almost as widely as the 
company's sales force. This September, 
an insurance subsidiary will finance a ma- 
jor office building in Kenya (the money 


comes from insurance premiums ,.;, § 
Kenyans themselves). 1OS's Nae" 
sources Fund, in a joint venture 1° 
oil exploration rights to 29 million © ; 
of Canadian Arctic land. ++ 
Opposition: The impetuous 
has put together this empire jn y. § 
of the persistent antagonism of rt 
financial institutions, which dislike 
brash American sales tevliniques” . 
many foreign governmeri:, which 
like his organization's occ. song} fins 
of their laws. At one tir: 
IOS has tangled with th 
land, the governments oI 
and the U.S. Securities 
Commission. Cornfeld |. 
proved a boon to U.S. .. 
different guise: by raisii - 
foreigners overseas and Punping 4 
into U.S. stocks, IOS and its suhgy 
this year will account for .:, inflow 
least $500 million on the nation’s i 
ance of payments. 
To overcome his governments 
lems, and to impress his tar-flung ¢} 
with the substance of his organi, 
Cornfeld has hired politically and § 
cially prominent people by the ha), 
James Roosevelt, FDR's son and q 
mer ambassador to the U.N., sen, 
IOS's emissary in relations with fo). 
governments. Erich Mende, former \ 
Chancellor of West Germany and 
of that nation’s third-largest po', 
party, heads IOS operations. in th. 
German market. Pat Brown, former 
fornia governor, and Count Bernai 
one of Sweden’s most famous nap. 
grace various IOS subsidiary bor} 
Indeed, among other world persona} 
who have been invited to discus 
rectorships, each of which could tn, 
emoluments of $250,000 annually, ; 
last year’s defeated U.S. Presider: 
candidate, Hubert Humphrey, and $ 
mer Supreme Court Justice Arthur Cj 
berg. Both are scheduled to visit Ce 
this week.* “{ 
Copycats: Beyond the sheer siz 
Cornfeld’s achievement is the imp:.~ 
has had on foreign financial marke's 
pioneering success has spawned ve 
than a hundred U.S. and foreim » 
tators, though IOS still does more i¢ 
ness than all the other offshore fre 
ecmbined. The imitators deal in e¢ 
thing from real estate to com 
futures. Perhaps more imports 
pean bankers and financial in... 
stung by IOS competition, agz:: 2 
sively entering the fund field, too. A 
doning their time-honored precept, * 
the client come to us,” they are $4 
after business as never before. —~ . 
The improbable creator of all this“ 
sometimes melancholy little bach 
who lives much of the week wid « 
Russian-born mother in Villa Elo:, 


eee 
lye 


*Investors Diversified Services, the lari + 
mutual-fund organization, also wants to hie 
nent people: It has approached Hamet | 
chairman of the Securities and Exchange va 
sion, about becoming president of ity, mutew 
Eucee seatened the offer to The Washin-i#- 
late last wevk, saying “negotiations are still or 
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SPOTLIGHT ON BUSINESS y 


‘ 

cluding, interestingly enough, Commu- 

nist ones. [Some Communist nationals 

who are stationed abroad with access to on 
: ' 
' 
{ 


pines). Directors are also getting de- 
tails of a new joint mutual-fund venture 
in France with the prestigious Rothschild 
bank. And Bernie | plans for a “Peo- 
ple’s Fund,”. which will be launched 
next March and be sold in denomina- 
tions as low as 50 cents at a tin.e through 
factory payroll windows. 

As the Rothschild deal indic stes, insti- 
tutions that might not have touched 
Cormfeld two years ago are now lining 


mansion on Lake Geneva that Napoleon 
reportedly built for Josephine. The pre- 
yious owner was the late Pierre Cartier, 
the jeweler. Cornfeld uses his 40-room, 
twelfth-century castle (a 40-minute 
drive into France), his Paris apartment 
and his London house on Belgrave 
Square for weekends, visits and parties. 
The London Daily Telegraph's Kenneth 
Fleet calls him a “twentieth-century rev- 
olutionary in the sphere the twentieth- 


hard currency buy 10S plans on the sly.) 
We're in the business of literally convert- 
ing the proletariat to the leisured class 
ainlessly and without violence. It's revo- ik 
utionary and goddam exciting.” 
Whatever cynics might say, 
preaches the faith constantly. And it does 
motivate his hard-selling troops. Some 


century cares most about—money. up to do business. Contemptuous Euro- time ago a lone IOS representative scout- 
This year's decline in the U.S. stock pean bankers wav used to grimace at ing for business in Africa received infor- 
mation about “hundreds” of Europeans 


the mere mention ot Cornteld now even 
drop his name. One erstwhile prominent 
Dutch detractor who once numbered 
him among the robber barons of the 
investment business now brags: “I had 
dinner with Bernie last week.” 

Good Bet: “If someone had told me 
that Martin Brooke was associated with 
1US two years ago | would have bet 
any money he was wrong,” says a Lon- 
don banker. Today Martin Brooke of 


‘market, where the bulk of Cornfeld’s 

ior funds is invested, has caused some 
slippage in these funds’ per share assets. 
But it hasn't slowed Cornfeld’s sales 
h. “We have a very high degree of 
iversification not -~ in the securities 
jmarkets. We have holdings all over the 
“world so that when, for example, the 
- American market is substantially down, 
tas is now the case, we are making 


living on a plantation in the heart of the 
Congo. He journeyed for five days—first | 
by plane, then up the Congo River by ‘ ' 
paddle steamer, then by jeep. When he ate 
finally got there he found only three je 
families. He still sold one $50,000 and i 
one $25,000 investment plan. en 
On another occasion a European at 
sales manager was wondering where to 4 i 
go next. Bernie remembered reading . 


a 
| 
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‘money in another part of the world, suc’ 
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something in the National Geographic— 
he gets a lot‘ot ideas from the Geograph- 
icabout hundreds of scientists gather- ow 
ing in Christchurch, New Zealand, tor ' 
some geophysical activities. “Bound tobe |, 
well-paid guys there,” advised the boss. 
The salesman found only one scientist~ 
a tly paid one—at Christchurch. He | 

called Bernie. “Why don’t you go on to ' 

Sumatra?” suggested Bernie, who had ti: 


Guinness Mahon & Co., an impeccable 
London merchant bank, is on Cornteld’s 
board of directors. 

Cornfeld’s special genius is as a sales- 
man. And his ability to sell his 20,000 
employees on the conviction that 10S is 
saving capitalism and improving la con- 
dition humaine is perhaps his greatest 
single teat. Cornfeld turns money-making 
into an evangelical crusade. And every- 


as our recent sale of a titanium mine io 
South Atrica.” 

The stock slump has not damaged con- 
sumer acceptance of the new projects 
that Kernie churns out either. In May, 
10S hoped to raise $50 million for a new, 
high-risk fund called Venture Interna- 


{ 


-tlonal—and wound up taking in $98 mil- 
¢ ameial fund to invest in real estate, 
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Sales chief Cantor (left) and lawyer Cowett: $10 million to $20 million apiece for making Bernie’s business work j : 
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‘ 
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jon. lus stment Properties International, 
; Was projected at $50 million in sales 
wher j..unched last month—but brought 
* in S150 million trom eager investors. 
+ Cointeld turned back $50 million of the 
Money because, he explains, “it was 
More (han we can efficiently utilize.” 
Te Board: Fifty directors of 10S 
and its subsidiaries are meeting in Ge- 
S} neva this week. Among the new projects 
: that they can review, reports Newsweek 
t| Senior Editor Arnaud de Borchgrave, 
are a mutual fund that will invest solely 
in film and entertainment ventures an 
a dozen more new funds that will 
invest only in the countries in which 
, they are sold (including planned funds 
H\" for Australia, Sweden and the Philip- 


» 
' ' 
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one in the company—from the chic re- 
ceptionists to the 103 executives who 
have become millionaires—passionately 
endorses Bernie’s gospel. 

It wasn't always this way. As a kid in 
Brooklyn, Bernie collect nickels and 
dimes for the Abraham Lincoln Bri ade 
fighting in Spain and later thousands of 
signatures for a Norman Thomas-tor- 
President petition in 1948. Now, though 
Bernie still professes to be a radical, his 
socialism has turned into a doctrine he 
likes to call “people's capitalism.” 

“We have given people's capitalism 
meaning to hundreds ot thousands of 
people, says Bernie. “Just our own cli- 
ents will soon number 1 million ... in- 


seen a picture of American oil-drilling 
operations on the island in another issue 
ot the Geographic. The manager pro- 
ceeded to Indonesia and discovered 
huge Levittown-type communities with 
hundreds of American families. tle 
wrote more thar: $1 million worth of busi- 
ness in three weeks. 

The Plan: [0S salesmen have sold 
plans to Eskimos, African tribal chiefs 
and Nepalese sherpas in their never- 
ending quest for more business. The 
minimum, $3,000 ten-year investment 
plan calls for a monthly payment of $25. 
The average plan sold is for $50 a 
month. The typical buyer is a middle- 
class k.aropean or—in Asia, Alrica and 
© "66 
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Mende: In place in Germany 


South America—a European working in 
middle management tor an international 
company. 

The salesmen, an alarmingly com- 
petitive bunc’ work on straight com- 
mission plus special-incentive bonuses 
paid in 10S stock. T’: equity ownership 
gives everyone a huge stake in the com- 
pany’s continued success. It has also 
made hundreds rich. 

Roy Kirkdortler, for example, joined 
IOS as a salesman in 195% after three 
years in the U.S. Air Force. His annu:.! 
production soon hit $500,000 and today 
Kirkdortler, with prematurely white hair 
at 35, is president of 1OS in Great Brit- 
ain. He lives on millionaires’ row in 
Hampstead and is worth several million 
dollars in stock. “No one,” he says, “is 
ever treated like an employee. [Bernie] 
keeps us inspired.” 

With stock options and the head man 
providing the inspiration, two aides run 
the day-to-day operations: 

@ Lawyer Edward M. Cowett, 39, beard- 
ed, and with the intense look of a left- 
wing intellectual. Cowett has been in 
the i of every legal storm, and fre- 
quently is accused of being more con- 
cerned with the letter than the intent of 
law. He is soft-spoken but tough. At 
Hurvard, he backed a truck up against 
the room window of a schoolmate with 
whom he was feuding and covered the 
floor with concrete. His worth after ten 
years with 10S? “Between $10 and $20 
million,” he says. 

@Sales director Allen R. Cantor, 37, 
who also wears a beard and who could 
pass more easily tor a professor than 
president of one of the hottest sales or- 
ganizations in the world. Following grad- 
vation from Brooklyn College (political 
science, law), Cantor went straight into 
10S, worked the Middle and far East, 
sold millions in tund shares and moved 
quickly to'the top. Shy and modest, a 
collector of rare books, he, too, is worth 
“between $10 and $20 million.” 
Nobody in the outfit, of ceurse, is 


de 
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worth what Bernie is—something around 
$100 million. And Bernie lives like a 
modern pasha. He doesn’t smoke and 
usually drinks Coke. Cornfeld’s com- 

laint is worren. “Variety is the spice of 

e,” says Bernie. “Besides, marriage is 
too time-consuming,” And he indulges 
an insatiable yen for the luxuries: the 
planes (a Falcon jet, » Convair turbo- 

p and a Jet Commander); the cars 
(Rolls-Royce, custom Lincoln, Caddy, 
Sting Ray), yachts (a houseboat and a 
Riva speedboat), a thoroughbred racing 
stable—the works. He is even playing a 
latter-day Professor Higgins with two Eli- 
za Doulittles. Cameras, drama coaches 
and movie directors were all ensconced 
at the Chateau de Pelly last week teach- 
ing two young starlets, Vicki Principal 
and Kathy Dix, how to act. 

A recent afternoon in Bernie's life: 

He is at the Villa Elma trying to get 
away to the airport for a 40-minute 
flight to Paris. He is due to speak at the 
European Institute ot Business Adminis- 


Humphrey: In the wings? 


tration in Fontainebleau that night. Ken 
Klein, a long-haired aide wearing mod 
clothes, is standing by with pad and ball- 
point. Halt a dozen men from as many 
countries hover in the background. Ber- 
nie is discussing a line of products to be 
launched by Oleg Cassini, the design- 
er and an intimate triend, and Guy 
Laroche, the French couturier (Corn- 
feld is financing a new Laroche bou- 
tique-cum-discothéque in New York). 
Bernie glances at a list of suggested 
names for a new after-shave lotion. gNo, 
no,” he says impatiently, “that won't do. 
We need a zippy word, something with 
punch and sex, a word that’s got bang 
... that’s ét [the voice goes an octuve 
higher] ... BANC.” 

Bye-Bye: More low-voiced consulta- 
jous. Then Toshi, Bernie’s man Friday, 
‘helps him into the inevitable Cardin 
threads. The Rolls-Royce is waiting: 
Three lissome girls are already in the 


back seat. Bernie wanders across the 


“Toe | 


lawn to pet his two tame ocelots. =p.) 
my mother,” he says to Didi, his German 
secretary, “that I'l be back tomorrow,” _ 

The Rolls is crunching along 1, 
gravel driveway when Toshi runs {, 
the house and shouts, “Urgent call from 
New York.” Twenty minutes later Corn, 
teld is finally airborne in his iwin-enging 
Falcoa jet. . 

One TV set (there are two) is show. 
ing “Laugh-In.” Bernie has Statesid, 
shows taped for his convenience. Hut 
one is watching. Bernie plays tickgam. 
mon, his favorite pastime, with « French 
Canadian millionaire friend. A velvet. 
suited English director, hair covering 
most of his face, is trying to persuade 
Cornfeld to produce a movie denouncin 
Scientology, which he calls “the world’ 
most pa force.” “IE it’s all that evil" 
asks Cornfeld, “how come so tew people 
have ever heard of it?” fie loses i.‘crest, 
Another passenger pitches Bernie on q , 
scheme to sell children’s movies to local : 
PTA’s. No dice. ‘ 

Chopper: Bernie suddenly realizes 
that he'll be late. “Tell the pilot to radio 
Le Bourget to have a chopper standing | 
by.” But it’s drizzling in Paris and the 
visibiiity is too low. No helicopter. He 
goes on in Fontaineblecu at 8:30 p.m. 
three hours behind schedule. The stu. 
dents are not friendly. His costume 
draws some sneers. But very soon every. 
one is mesmeri by his oration on 
what Cornleld-style — is all 
about. He keeps the talk short, fifteen 
minutes, and then throws the meeting 
ts) to questions. He impresses thém. 
The students, who had come to needle, 
give him a standing ovation. 

Bernard Cornteld was born in Istan- 
bul on Aug. 17, 1927. His Rumanian. | 
born father was a locally prominent film 
distributor and theatrical impresario. 
Bernie was 5 when the family moved to 
the U.S. and settled in Providence, B.I. 
Two years later, his parents separated 
and he was taken to Palestine by his 
mother, only to return with her to the 
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1e#55. Bernie acquir 

4opknvertible for $300, and was soon ped- 
isting mutual funds door-to-door 

fifgance. His sales w 


a year -Tater. Bernie ‘attended PS 
§ then 225 and Abraham Lincoln 


Hipie opened an a 
Mey Island. “We 
FR a range of prizes,” he recalls. “I 
vember the $1 prizes cost us 12 cents. 

also worked up a ‘scientific analysis 
rtipersonality’ act. We used to guess 


ukights as well as ages. By the time I 


$150 a week.” 
War HI, 


16 1 was making 
t the tail end of World 


er. He then went to 
, graduated in three years, and 
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ry salesman he could recruit. 


regulating them and 
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es. But here, lawyer 


f mas, Long Kon 
ten so successfu 


+Qar, taxes came to 


“3 than you have to,” says 

- “yrould be the height of stupidity.” 
gf, bees complaints  stirr 
jas been a major IOS preoccupation. 
borner-cutting in IOS's dealin 
_4ecurities markets and charg 
illegally selling unregister 


me DOS 


ioined the merchant marine and 
rom 1945 to 1947 as a ship's 
Brooklyn Col- 
took 
naster’s in social work at Columbia. 
first full-time job came in ‘52 as a 
0 &hborhood youth organizer in Phila- 
tarl]phia. At 25, he was ma 
n selling mutual funds on 
is own admission, he did 


king $6,800 
in Ber- 


in 
ere sensational. Ber- 
had stumbled on virgin paydirt. And 
hin a couple of years he was hiring 


‘ouch and Go: Bernie's meteoric rise 

these beginnings has had its pre- 
ious moments. Many countries ad 
er seen mutual funds before, had no 
grew irate 
n Bernie's hard-selling 
lesmen arrived. Still more countries 
t controls on the export of local 
Bernie’s legions, on the other 
And, were not always fastidious in ob- 
ing the letter of these exchange- 


. Agthen too, there was the problem of 
Cowett proved a 
faster ut exploiting tax. havens. Cowett 

ip Bs Sixidiane a web of 100 different 

tS subsidiaries, many incorporated in 

a places as Luxembourg, the Ba- 

: or Panama. IOS has 

af in sheltering its in- 

Jgme be of Sages $33 — in alg 

- Tearned by the group o companics last 

5 fess than $3 million. 

here would have been a tax bill of 

ut $16.5 million ff 10S were incor- 

| forated in the U.S.) “To pay more in 
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ed up by 


rie’s sales force around the world 


{ The American SEC complained about 
s on U.S 
that 10S 
y secu- 
ities to U.S. investors. The SEC was par- 


eaten ma 


Bernie and pet at Villa Elma: ‘Tell mother I'll be back tomorrow’ 


ticularly frustrated by the fact that 10S 
was operating in ways that would have 
been illegal if 10S had been a U.S.- 
based company. 10S replied that it com- 
plies (“no more, no less,” as Cowett puts 
it) with the laws of countries in w hich it 
is active. It disposed of the other SEC 
complaints by severing all of its ties to 
the U.S. and to American investors. 

Bernie has been ingenious in dealing 
with countries that complain that 10S 
helps tax dodgers. He has dispatched 
former U.N. ambassador James Roose- 
velt with a disarmingly realistic argu- 
ment. The rich minorities of most coun- 
tries have always had ways of secreting 
their assets from tax collectors anyway, 
Roosevelt points out. Therefore, he ar- 

ues, let 10S introduce a local mutual- 
fund plan that will invest at least half of 
all locally raised funds in local projects 
and put the other half into U.S. stocks 
or other foreign assets. 

A Big Hit: It is the argument of half a 
loaf. In some countrics, indeed, IOS even 
promises to reinvest all funds collected. 
Nations have bought Roosevelt's argu- 
ments wholesale. Kenya, Italy, Sweden, 
France and half a dozen other countries 
now have national funds. “The national- 
fund approach,” says Bernie proudly, 
“enabled many countries finally to get 
money out of mattresses and into pro- 
ductive endeavors.” 

It has also, of course, eased an increas- 
ing squeeze on 10S and its freewheel- 
ing salesmen by various governments. 
There are some staid financial instilu- 
tions that say mr still don’t like Bernie's 
operations. As the head of one major 
international brokerage house put it last 
week, “We wouldn't like to do business 
with him.” But, as a European manager 
for a New York-based bank also said 
last week, “It is getting increasingly 

hard to operate over here and not do 
business with Cornfeld. He's too big.” 

On his brassy past record, Bernie 
wastes little (me worrying about who 


does, and does not, think him proper. 
Sheer size has a way of enhancing any- 
one’s reputation. Not to mention his 
clout. And come September, 10S will be 
a whole lot bigger. It plans then to 
more than double its current net assets 
($66 million) by selling a fifth of its 
stock, to European and Canadian in- 
vestors, for an expected $100 million. 
What will he do with all the money? 

ernie has dozens of ideas. He person- 
ally last week made a $1 million bid 
for a tract of land near the [OS computer 
center at Nyon in Switzerland. He in- 
tends to build a university. For 10S, Ber- 
nie is thinking of buying big jets to fly 
customers to the vacation centers that his 
real-estate subsidiaries are building in 
Spain, the Bahamas and Florida. He also 
talks of launching a worldwide credit- 
card system, a travel agency, a communi- 
cations empire featuring film studios an 
television stations. And then, of course, 
Bernie still sees vast opportunities in mu- 
tual funds. 

“Worldwide People’s Capitalism is 
our goal,” Bernie says evenly. “And when 
you see what we have done in ten 
years, there is no reason to believe the 
goal utopian.” 


CONSUMERS: 
Credit for the Poor 


“Poor people shop where they can get 
credit,” points out Washington, D.C., 
welfare-rights worker Leonard Ball. That 
usually means the high-mark-up, high- 
interest E-Z Credit Store down the ghet- 
to street. The framers of the Truth-in- 
Lending Act, which took effect on July 
1, hoped that the ghetto merchant's 
forced disclosure of simple annual inter- 
est rates as high as 33 per cent on con- 
sumer hard goods would send the poor 
downtown, where interest runs 18 to 20 

cent. But many—particularly those 
on weltare—siinply dont qualify for cred- 
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Document 35 of Appendix II to Plaintiff’s Memorandum of 
Law in Opposition to Defendants’ Motions 


’ DREXEL HARRIMAN RIPLEY, INCORPORATED : : 
Executive Committee . 
Minutes of Reqular Meeting 
| July 30, 1969 ‘- 
A Regular Meeting of the Executive Committee was held this day at | 
11:00 A.M. in the New York Office. , : , | 
There were present: Messrs. Coleman, Cluett, Morehouse, Bell, 

Cheston and Guernsey. Mr. McCrone also attended as Secretary in Mr. 
Parker's absence. | 
i 
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Mr. Coleman reported on the status of the I.0.S. underwriting. 
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Document 36 of Appendix II to Plaintiff's Memorandum of 
Law in Opposition to Defendants’ Motions 


Knowlton $1 
2 Properties Company, Limited? <i 
3 A No. 
4 Q Have you ever heard of that security before, 
5 Revenue Properties Limited? 
’ A No. ao. © 
7 Q Do you recall attending any meetings in New 
6 York with any other dealer-managers of the I.0.S. offering 
9 prior to the closing on October 15, 1969 and in 1969 
10 and related to the I.0.S. public offering? 
; 11 A ‘I vaguely recall meecing Mr. Coleman on one 
12 occasion in New Yerk. 
13 Q Where did you meet him? 
14 A I believe at his office. ; 
15 Q Who else was present? 
16 A I don't recall. 
17 Q What was the purpose of the meeting? 
18 A I don't recall. ves 
19 Q Who arranged it? 
20 A I don't recall. 
21 Q But you do recall that it involved the I.0.S. 
22 | public offering ‘n some way? 
23 A Yes. ’ i 
24 p Q Was it prior to your prea Geneva in July 
25 of 19697 
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Knowlton s: §2 
ys ; ee A I believe it was after my trip. 

| 3 Q Did you discuss Smith, Barney's participation 
4 in the underwriting? 

: 5 A I don't recall. 
6 Q Uid I ask you if you recall who else was pre- 
7 sent? 

7; 8 A Yes, you did. 

A 9 Qs And you don't? 

10 A I don't know -- 
11 Q Did you make a memorandum of that meeting? 
12 A No. 
13 Q Do you recall any meetings with any United 
14 States Attorneys in 19€9 pertaining to the I.0.8. public 
15 offering? 
16 MR. ZIREN: What do you mean by | 
17 United States Attorneys? 
18 MR. SILVERMAN: I see what you mean. 
19 Q I don't mean Government attorneys, I mean ) 
20 American lawyers in New York. 
21 A I met Mr. Grayson Murphy at on at least one 
a ccecasion. I recall he was counsel for the underwriters. 
23 Q Where did you meet with Mr. Murphy? 

j 24 A And I don't recall sineinan' thats in Geneva . 


25 ” during my visits there in July or subsequent to that in 
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KNOWLTON i5STH FLOOR ‘? 
WAN GRO. ESTIIN OF HESS AND HOPE JUST 


CALLED JOEL TO SAY THAT THEY RECEIVED A CALL 
FROH 10S INVITING THEM tuTO THE SELLING te 
gRouP OF THE FORTHCOMINS ISSUE. <, 
THEY WERE TOLD BY 10S THAT WE WERE IN THE ‘ 
MANAGENENT« 

WO OTHER NAMES WERE MENTIONED. me 

DONT KNOW HOV YOU LEFT THES MATTER WITH or 
COWETT BUT HESS AND HOPE WERE VERT wt 
SURPRISED AT THE CALL FROH 10S. ¢ 
ALSO RUMORS ARE BEGINNIG 10 CIRCULATE 

THAT WE VILL BE IN THE MANAGEMENT OF 
THIS ISSUE. 


yOULD APPRECIATE YOUR ADVICE. 
vestl PAR : 


| 


208A <1 


Knowlton 47 
particularly to the statement which says, which was an 
obvious concession to your telephone call, and I ask you 
if that helps to refresh your recollection as to whether 
you called Mr. Cowatt directly or whether you inetructed | 
Mr. Bischof? 

A As I said before, it was one or the other, 
possibly I called Mr. Cowett directly but as I nae al- 
ready stated, I just don’t recall. 

Q Did you call Mr. Cowett on more than one occa~ 
sion during the summer and early fall of 1969? 

MR. KING: From New York? , 
MR. SILVERMAN: From New York. 
MR. KING: Or Paris -- fron New York. 

A I don't recall communicating with Mr. Cowett 
directly after returning to New York on the first of 
August. Unless as I have already stated I possibly called 
him on this one point. ait 

Q I direct your orvaneinn to Knowlton Exhibit at 
and ask you if you have seen that exhibit on any ete ; 
occasion? 

A I don't recall ciuscll seen this but I assume 


~~ 


that I did as it was directed to ME. 


J 


F ] 
Q Was your office at that time on the 15th floor? 


A Yes. 
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managers in Paris. 
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i Knowlton | 4B 
Q Now, it refers to a meeting between you and 


Mr. Cowett, does it not? 


A Yes, I assume it refers to one of the meetings 
I had with Mr. Cowett in Geneva in July prior to the date 
of eae message which is August 7th. 
Q Did you reply to that Telex, do you recall? 
A I don't recall. 
Q I direct your attention to Knowlton Exhibit 13 
and I ask you first did you attend a meeting in Paris of 
the managers referred to in Exhibit 13? 
A Excuse me, what 4s the date of this? 
Q I can't make it out on my COPY- 
MR. KING: I can't make it out on 
this copy either. We will try to wat the date and 


supply it to yous 


MR. SILVERMAN: Thank you. 
MR. KING: What is the question? 
MR. SILVERMAN: Whether he attended 


a meeting in Paris of managerse 


A I don't recall attending any meeting of the 


Q Do you recall any discussion in New York 
revolving around "corporate point involved?" 


A No. 
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